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Mrs Fatou Bensouda
(The Prosecutor of the International Criminal Court)

At the outset, we would like to extend our gratitude and appreciation for your efforts in providing
assistance and support to the judicial authorities in the Libyan State in favour of laying solid foundations to
the principles of a state that stands for justice and the rule of law.

We refer to the letter of the Human Rights and Transitional Justice of the United Nations Support Mission
in Libya [UNSMIL HRD] bearing Reference No. UNSMIL/HRD/2016-43 dated 20 September 2016 in which
I note that UNSMIL and the High Commission for Human Rights intend to publish a report on a number of
symbolic figures of the former regime in Case No. 630/2012. We also refer to the latest update in relation to
making observations on the draft report, as a contribution to serving justice in the Libyan State.

Further to the content of our Letter No. 2453-5-6 dated 19/4/2016 that included the response to the UNSMIL
Letter No. 24/2016 dated 14 April 2016 concerning the request to respond to several queries raised in the
said letter,

Thereupon,

Ahead of making any observations on the aforementioned draft report, we assure you, that the judicial
process, in relation to criminal proceedings, is set forth, with the inclusion of all its phases, in the
procedural provisions previously defined. In essence, it maintains the needed equilibrium between, on one
hand, the protection of personal freedom and individual interest and, on the other, the protection of
communal interest and the community’s right to seek retribution from the culprit for his violation of the
core principles which uphold its security and the foundations that maintain this security.

Given that the procedural provisions are most likely to be enforced by virtue of the safeguards provided to
those against whom investigation and trial proceedings are being taken, the penalty for violating them
should therefore be null whenever the measure taken affects the individual’s fundamental rights.
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The view built on what came above is that, as far as it is concerned, the General Prosecution sees it as a
withdrawal from the obligation stipulated by these rules when exercising its mandate.

And given that the matter does not require a reminder of the obvious: that the judiciary, either at the
investigation or trial phase, is concerned with enforcing the existing procedural and substantial rules,
rather than their enactment or amendment, or has been faced with a previous alternative where the focus
was on the enforcement scope and rescinding other rules.

The standards for a fair trial rest on solid grounds after several declarations have been made that
accentuate the obligation to observe them. In that respect, many international agreements have been
concluded that oppose the various forms of coercion and torture practised against the accused and
prisoners. These agreements have formulated the need for making available the necessary safeguards,
before and during trials, in order to prevent all forms of torture and acts that undermine human dignity.
They have further reaffirmed the need for these safeguards to include domestic legislations and to strive to
render them compatible with the international standards for a fair trial.

Thus, it is incumbent upon us to underline that trials” assessment by means of standard regulations pre-set
to guarantee fair trials leads to an unreasonable outcome for the most part, as reviewing laws is one thing
and assessing trials by means of defined criteria is another. This approach does not provide solid grounds
for an accurate assessment and is built on the view that a sentence handed down by the judiciary is one
that either breaches the law in force, one that has complied with the existing law or one that is the subject of
criticism given that it is seen as a faulted judgement for failing to observe the requirements of justice
despite its law-abiding foundation.

Thereupon, the matter of assessing the trial and the procedures that preceded it should consistently be
handled from an angle that addresses decisions made and pre-trial procedures and in terms of the extent to
which the domestic laws in force have been observed at the time the action was taken or the decision made.
The matter should conclude with recommendations being put forward on amending the laws in force, if a
breach within them has been found to exist, in a manner that complies with the fundamental laws.

Under no circumstances do the international standards for fair trials diverge from the fundamental rules
embodied in the fundamental law or the constitutionalised provisions.
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Accordingly,
We wish to inform you that:

In the context of following up the monitoring of judicial proceedings in Case No. 630/2012, and upon our
review of the draft report prepared by UNSMIL on the trial of the 37 accused, who were all leading figures
of the former regime,

In relation to what was mentioned in the introduction to the report ready for publication by UNSMIL in
collaboration with the High Commission for Human Rights,

And to the indication raised and built on the monitoring process performed by the UNSMIL Human
Rights, Transitional Justice and Rule of Law Division, that the report monitors the trial that was held within
the period extending from March 2014 to June 2015 in which 37 leading figures of the Gaddafi regime were
tried and had formerly been accused of committing crimes during the uprising and the armed conflict of
2011, and that its monitoring of the trial rests on the obligations of the Libyan State under the International
Human Rights Law and international norms and standards pertaining to the right to a fair trial.

In respect of what was mentioned by the author towards the end of his report, on the presence of many
serious inconsistencies relating to a fair trial in the course of the trial process and during the trial per se, not
to mention the failure to investigate grave allegations involving torture and other human rights-related
concerns, thus undermining the prospects offered by the trial. According to the author of this report, these
concerns have shed light on significant gaps within the penal system that ought to be resolved, particularly
through an institutional legislative reform.

Given that the draft report has raised many questions in relation to which observations have been made
here and there without a defined framework being put in place, and bearing in mind that the investigation
phase is independent from the trial phase and that the latter has no weight on the enforcement of the
sentence or appeals’ proceedings vis-a-vis the rendered judgement. Each has its own fully-functional
judicial mechanisms.

3
Q

ADDRESS. Saide Street - Tripoli - Libya o] L = alilde i (Fohasallpghs [ 01 3 2 el
www.attorneygeneral.govly - E-mail: info@lago.ly - P.O.Box: B2064: —..=Tel.+218 21 361 0004. ab,an SilaTel. +218 21 3618463 Loflueall 4y ylia ils

OTP/LSU Draft Translation of Document LBY-OTP-0053-0259
Page: LBY-OTP-0053-0261

LBY-OTP-0064-0943



|CC-01/11-01/11-653-Anx16-Red 11-10-2018 30/50 EC PT

ATTORNEY'S GENERAL OFFICE

Date:

Corresponding to: e » PR T AP
Reference: M' t;iu.‘k;nlﬂé-ﬂ;

Nevertheless, owing to the nature of the General Prosecution’s functions and its assigned areas of
responsibilities and considering that each phase is part of the litigation,

We saw it necessary to focus on what has been branded by the authors of the report as breaches or concerns
relating to human rights, injustice done to the accused or deviations from observing the standards for fair
trials.

In that respect and in the wake of making available to the General Prosecution of the Libyan State the draft
report, we affirm that it contains many inaccuracies in relation to the path of investigations in Case No.
630/2012, as well as some other reported criticism based on fallacies and on information lacking any truth
or any weight on the files of the aforementioned case.

The answer to the above question lies in the rules of judicial work. It is a written duty performed through
the verification and assessment of the soundness of the proceedings in line with the legal considerations
involved.

In contrast, the review of legislations in force is a different matter and their reform path, adopted not that
recently, has been put in place using other methods and channels. Indeed, their review goes back to pre-
2011.

This signifies that the assessment of judicial work through existing laws places those involved in this
measure at fault and reflects a deviation on their behalf from justice. This suggestion is wrong and doubtful
as it is clear that the matter has been twisted and appears to be in favour of prosecuting the Libyan
judiciary and the ruling it has handed down. This is flagrant meddling and abuse directed at one of the
authorities through claims about its lack of autonomy and subversion to parties outside the realm of
judicial work. Nevertheless, we believe that this matter requires a response that may impact the criticism
that stems out of insufficient knowledge of the facts of Case No. 630/2012, lack of information on the penal
substantive and procedural rules in force in the Libyan State, observations on a monitoring process that
took place ahead of initiating the investigation or information that was not
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sufficiently verified in a manner that guarantees that this input may be considered a basis for this report;
we wish to note the following;:

Upon reviewing the draft report, reference was made to Case No. 630/2012 and to the ruling handed down
in the case, the trial proceedings and the view that this trial was the most notable in prosecuting symbolic
figures of the former regime; this report addressed several distinct points we bring to your attention in
what follows:

— The officials’ trial could have represented a historic opportunity to produce a public register
containing all the violations perpetrated by the former regime and provide details on the
involvement of the senior officials.

Here, we reaffirm that the investigated facts which led to the filing of Case No. 630/2012 are accurate and
their veracity has been established: Natural persons who controlled the decision-making process had
committed them and the facts were soundly attributed to each of these persons who had been driven by
differing motives and seeking varying ends.

Whereas judicial work is written work and the investigations based on which the case was brought to court
rested on the violations committed during 2011, and since the investigation records of the General
Prosecution had contained details of the facts, perpetrators and accomplices who were involved;

To say that the trial could have represented a historic opportunity to record the violations committed is
looking at the matter very lightly. This argument is inacceptable and seems to have been seen from the
perspective that the Libyan judiciary in the course or prior to the trial had deliberately refrained from
recording the violations that occurred during 2011. Again, this is inacceptable and deals a blow to one of
our authorities, to its integrity and to its commitment to protect public rights and freedoms.
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Perhaps a more careful review of the investigation records in Case No. 630/2012 drafted competent judicial
officers, an understanding of the elements of the crimes with which the accused have been charged, the
need to dwell on the elements shaping the crimes’ material intent, and a review of the investigations
conducted in hundreds of filed reports are sufficient to respond to this criticism.

~ The trial made noticeable progress in contrast to the mock tribunals held under the regime of
Muammar Gaddafi

At this point, we find ourselves compelled to respond simply on the grounds that this matter carries
prejudice and infringes upon the values of the Libyan judiciary. This reflects ignorance as to the history of
the Libyan judiciary and lack of knowledge in relation to the Libyan judicial system before and after 2011
as well as an unawareness of the mandate of the natural judge and of what has been assigned to the special
courts.

The statement that the trial made noticeable progress in contrast to the mock tribunals held under the
regime of Muammar Gaddafi limits the matter to the trial phase. The response to this statement and the
comparison against mock tribunals is that it targets and undermines the power of this judicial authority
and infringes upon it. To describe its proceedings as mock tribunals insults its integrity and autonomy.
Furthermore, to evaluate it from this angle gives the facts the full potential to respond to this criticism,
given that when making a statement such as the one above or willing to say so, the definition of public
‘show” trials should have been taken into consideration. In such context, the court handing down the ruling
would have already decided — ahead of the trial proceedings — on the crime perpetrated by the accused and
the punishment he would be receiving. In that case, the actual function of the court becomes a formality,
having the sole purpose of informing the public of the penalty, in a way that highlights the former’s full
compliance with the law.

Whereas the accused, in Case No. 630/2012 and as defined by the law, appeared before their natural judge,
the competent authority at the time they commissioned the offence they have been charged with. This
judge is a member of the judicial system and the following conditions have been met at the tribunal:
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The jurisprudence of the tribunal was set forth in the law enacted since the fifties of the last century.

2) The tribunal’s establishment and its defined mandate rest on abstract rules that were enacted prior
to the commission of the offence.
3) Itis a permanent tribunal

Thus, we have reason to question the fictitious character referred to by the author of the report, the source
that made him generate this view, the evidence to substantiate it and how he managed to determine this
character of the tribunal whose performance improved when the judicial decisions were issued at that
stage.

—~ UNSMIL voices its concern that the proceedings were at fault and failed to comply with the
international standards for a fair trial, as follows:

1) There are allegations that the accused have been detained without arrest warrants and have been
subjected to long-term incommunicado confinement.

It is a known fact that claims and complaints are a right guaranteed to each and every individual. It is a
right whose protection is a requirement that needs to be fulfilled by all competent authorities bringing laws
into force. The investigation of such claims and complaints is one of the fundamental tasks that the said
authorities have to perform during the exercise of their functions without assumptions as to their veracity
or lack of. Nevertheless, this measure requires the recipient of the claim or complaint to carefully
investigate the authenticity of the information that has been made available to him.

Under this light, it would have been more appropriate for UNSMIL to investigate the legality of the
detention measures based on the files of Case No. 630/2012, before expressing its concern in the draft report
ahead of its publication.

Whereas this did not take place, we wish to inform you and confirm, based on the relevant files, the
following:

1. Under the provisions and laws relevant to its functions, the General Prosecution is a judicial
authority and has the power to issue a warrant for preventive detention against the accused after
his notification of the offence attributed to him.

2. All the accused, identified in the relevant documents, have been arrested by the General
Prosecution and their detention orders were recorded in the files of Case No. 630/2012. The
statement that several of the accused
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have been arrested without the orders of the judicial authority is void of any truth and it is

impossible for the judiciary, pursuant to the judicial rulings in force, to be associated with such
claims.

3. The continued detention of the accused in Case No. 630/2012 from the time the General Prosecution
issued a warrant for their arrest to the time they were brought to stand trial - in the wake of the
expiry of the detention term dictated by the Prosecution - came upon the orders of the competent
tribunal as regards examining the request to prolong their detention within the legal timeframe.

4. A review of the records relevant to the extended detention of the accused is a sufficient response to
that allegation.

5. Incommunicado confinement is directly linked to the law regulating prison management and the
right to communicate. Its imposition is subject to the conduct of the accused and its prolongation is
rejected except for a specific period of time determined by the officer, legally authorised to do so.
This question is also directly linked to the draft prison-related report. Nevertheless, away from the
particulars of these rulings, we affirm that the files of Case No. 630/2012 are void of any judicial
decision made by the General Prosecution that subjects the accused to such treatment. The files do
not contain any reference to evidence collected against any of the accused while he faced such
condition and that this evidence has been used to bring action.

6. The indication that several accused were detained for long in Case No. 630/2012 without being
given the opportunity to communicate with the judicial authorities and to appeal against the
legality of their detention, the detention of Saif al-Islam Gaddafi in the town of Zintan and denying
him any contact with parties outside the walls of his detention centre, the arrest of six accused that
had been former officers of the Libyan Intelligence - although UNSMIL had no contact with them
whatsoever since they were allegedly under almost absolute confinement. UNSMIL observed a
general pattern of torture being exercised at the venue where they were being detained and that
they had no contact with the outside world. This matter is being addressed in a non-objective
manner and implies an unjustified association that reflects a desire to stir up human right concerns
and project them on the measures taken in connection with Case No. 630/2012.
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The presentation and handling of issues in the said report and in the manner described above conveys
to the reader the idea that the detention took place in connection with the aforementioned case and
involved illegitimate detention or one that was subject to the assessment of the authorities. This runs
counter to what actually took place: the General Prosecution initiated the investigations once the
accused involved were arrested and ordered their pre-trial detention in compliance with the provisions
of law after informing them of the charges pressed against them.

7. The investigations which were the basis for bringing the accused to stand trial in Case No. 630/2012
were conducted by the General Prosecution in the presence of those mentioned in item [six],
without resorting to investigations or inferences by any other authority.

8. The judicial safeguards and all their relevant provisions observed by the General Prosecution, in
reference to which the authors of this report indicated that Law 38/2012, on the procedures of the
transitional phase, has had them withheld and restricted. This claim is groundless and contains
falsities about the General Prosecution so as to undermine the latter’s investigations, despite this
claim’s failure to provide any grounds to what it is propagating. The view is that the author of the
draft report did not make any connection between the procedures observed and what has been
stipulated in the aforementioned Law 38/2012. Had he done so, he would have reached the
conclusion that the General Prosecution neither resorted to this law nor to the inferences granted
force of evidence by the said law as a basis for its investigations. He would have also found out that
the Prosecution did not institute criminal proceedings and challenge the litigants before the court
with any evidence stemming from these inferences which have been used by the party observing
these procedures to advocate this claim.

9. The indication over the unconstitutionality of the said law and the propagation of this claim so as to
slam any investigation procedure as unconstitutional do not constitute grounds for appeal or for
stating that the procedures observed by the investigation authorities were faulty. Although these
procedures did not resort to the said law, it is still safe to say
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that the law remains in force insofar as no explicit text has been formulated to the effect that it has been
annulled, reproduced or has been ruled unconstitutional. The conduct of the investigations took place
while this law remains in force. To attribute the inadmissibility of appeals to the tribunal and to state that
these appeals were not referred to the Constitutional Division is a matter that reflects lack of knowledge of
the Supreme Court’s law and of ways to challenge the constitutionality of laws. There is no room in this
document to elaborate on this point; however, we underline the need for its review to verify the veracity of
this argument and whether or not it is beneficial.

10. What came in the report on investigations and interrogations taking place at night and to which
Accused Muhammad al-Zawi was subjected and claims that this situation raised the fears of his defence
counsel, was responded to by the court with the following statement: (The Prosecution has the absolute
power to determine the time and venue of the interrogation and the argument that this right had
implications on the procedures taken in the case does not stand given that the Supreme Court in Libya had
established that the investigator has the authority to select the appropriate date and time within the
boundaries of the laws and regulations). Perhaps a thorough review of the casefile would reveal that the
procedures taken did follow the above course, particularly that the said and other accused placed a request
for their interrogation to be held at night time for a reason that had to be respected by the General
Prosecution and, indeed, should have been initiated by the latter without being asked given that the
accused were fasting during the month of Ramadan.

2) They were placed in unofficial detention centres and were subjected to torture and ill-treatment

The powers of the General Prosecution in relation to the incarceration of the accused dictate their
admission to state facilities. It is a requirement of the legal provisions relevant to the mandate of the
General Prosecution. To insist that the incarceration of the accused took place in illegitimate facilities is a
rebuttable argument and has no legal basis as demonstrated below:

— In the carrying out of its duties, the General Prosecution ordered the incarceration of the accused in
Case No. 630/2012 at a Judicial Police facility under the control of the Ministry of Justice. The
detention order’s documents in this case can be verified as they clearly state that the Prosecution
had ordered their incarceration at Al-Hadaba Reform and Rehabilitation as well as the Air
Reform and Rehabilitation facilities.
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— Based on the above, it becomes clear that the author of the report has overlooked that the two
aforementioned facilities had been established via decisions issued by the competent authority in
compliance with the relevant law provisions. He was expected to have been aware of these rules
when the issue as to conditions at Libyan prisons was raised between the monitoring teams and the
competent Libyan authorities.

— Thereupon, it is safe to establish that the monitoring teams were aware that the two facilities were
state-run during and after the incarceration of the accused. This may be deduced from the
coordination that took place with the executive Libyan authorities and the authorisation the team
was granted for its visit to the prisoners where they were being detained. This point renders the
argument of the team unsustainable.

— The report mentioned that some of the accused in Case No. 630/2012 had defence representation
over claims of torture, as raised by the two convicts 'Abdallah al-Senussi and Abu-Zayd Dorda.
According to UNSMIL, no investigation was ordered despite the completion of the procedures and
their referral to the General Prosecution. No investigation was conducted into claims of torture and
the task of proving that there was torture lay in the hands of the accused, although it falls upon the
State to establish that the accused’s statements were made voluntarily. According to the author of
the report, the lawyer of the Accused 'Abdallah al-Senussi affirmed that his client had placed his
signature on a blank paper and was threatened in the event that he failed to confirm these
confessions before the General Prosecution. Moreover, 'Abdallah al-Senussi had confirmed that he
suffered assault during his interrogation over the facts of the case involving the Abu Salim Prison in
1996. The above claim needs to be addressed from several angles:

First: With our full acknowledgement of the legal proceedings required in such cases, to have a complaint
filed by the lawyer of the accused or the accused himself in which he reports to a judicial authority the facts
on the acts of torture he was subjected to, should not be confused with a complaint that contains an
acknowledgement, admission or the accused’s description of the statement as being deposited as a result of
coercion and torture.
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This does not discredit our full cognizance that torture and ill-treatment are serious matters that require
proportionate consideration, pursuit of their perpetrators and identification of the circumstances in which
these acts were committed. It is an obligation dictated by the laws and regulations in force. Nevertheless,
even though this act constitutes an offence in both cases, the matter is not so in terms of its implications: in
the first case, the statement on being subjected to torture is, in essence a complaint, whereas in the second
case, the complaint was filed based on an argument that calls for substantial evidence to demonstrate that
the act of torture is directly linked to the evidence. The following is being observed in Case No. 630/2012:

¢ Criminal proceedings were not instituted against the said accused founded on any confession made
before evidence-gathering authorities and no evidence-gathering records were used as a basis for
the investigations which were conducted by the General Prosecution.

* No reminder needs to be addressed to the author of the report, assuming that he has legal expertise
according to what came in the introduction to this report, that the General Prosecution is a judicial
authority.

3) Once the armed groups fighting the Gaddafi regime took control of Tripoli, several individuals,
suspected of having affiliations with the said regime, including the aforementioned accused, were
detained by the said groups in whose hands, subsequently, lay the power to enforce the law. What
raises concerns is the availability of reports indicating that members of armed groups and others
from outside the judicial system were the ones who conducted the preliminary investigations with
the accused Case No. 630/2012 without any lawyers attending the proceedings. Despite this, the court
dismissed concerns over the illegality of the arrest, detention and investigation proceedings.

In that respect, we underline that, while there were arrests by the armed groups, what surprises us is how a
connection was made between these events and the proceedings that
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were initiated in relation to the investigation of Case No. 630/2012. The following arguments should be
held against this report:

e The General Prosecution is the authority that ordered the preventive detention of the accused by
virtue of the provisions of the Code of Criminal Procedures. Accordingly, this statement is
unfounded and the same applies to its alleged link with Case No. 630/2012.

e The accused, subject of this casefile, were placed in prison upon judicial orders. The reasoning
behind their continued imprisonment has been considered by the judges of the competent courts in
compliance with the provisions of the Libyan Code of Criminal Procedures.

¢ The statement that an armed group and non-judicial parties outside the General Prosecution have
questioned the accused in Case No. 630/2012 and that these interrogations raised fears is a
rebuttable argument and casts doubt on the author of the report’s knowledge of Case No. 630/2012.
What should be taken in consideration is that the interrogation process is part of the investigation’s
proceedings and no party other than the General Prosecution and the Investigating Judge has the
authority to conduct it. The claim that the accused were subjected to interrogation by non-judicial
parties is unfounded and has no weight on the files of the case which are void of any reference to
the effect that interrogations were conducted by individuals not having as an area of responsibility
the functions of the General Prosecution. The argument by the author of the report that the Libyan
authorities sought to give legitimacy to the interrogations carried out by the armed groups is pure
speculation and an attempt seeking ambiguity. For even though the criticism was right to associate
it with Law No. 38/2012 relating to proceedings instituted during the transitional phase, this matter
should have been kept at distance from the investigation proceedings of Case No. 630/2012 for the
reasons exhausted by the General Prosecution in the text above. We repeat that the General
Prosecution did not resort to this law as a basis for any evidence gathered from the procedures it
conducted when investigating the facts.
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e Insofar as the investigation procedures were not founded on unlawful measures, or rested on a
revoked, reproduced or unconstitutional law, there is then no room to talk about invalid
procedures. This, however, does not negate the need to maintain and reiterate the accused’s right to
challenge the evidence brought against them.

— The court’s rejection of the defence’s submissions in relation to torture being applied to obtain
some of the admissions and testimonies and that the court failed to order an investigation on that
matter.

The General Prosecution is a judicial authority and all that has been established in its records has the force
of res judicata. Accordingly, an acknowledgement or admission that has been provided before it by one of
the accused constitutes a voluntary act before a judicial authority mandated to investigate criminal acts and
hear the accounts of those involved. All the evidence collected by General Prosecution was obtained via its
investigations. The question that imposes itself is: How did UNSMIL bring about this view?

— The accused’s lawyers were not allowed to communicate with their clients during the detention
phase and the prolonged investigations that preceded the trial. The lawyers were not authorised
to meet with their clients in private and faced many obstacles trying to access the casefile. In
addition and in most cases, the lawyers discontinued their services and this may be due to the
likelihood of having been subjected to threats.

At this point, we affirm that the General Prosecution’s communication with the accused dismisses what
came in the report. The General Prosecution recorded all procedures relating to defence representation
contracts and made them available to those wishing to review the documents. The argument to the
contrary does not have any weight.

Thus, this question should have been examined and evaluated through the relevant documents and files
and not resort to information that requires research to appraise its veracity.

— The right of several accused, including Saif al-Islam Gaddafi’s, to attend the trial’s proceedings
has been denied.
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UNSMIL was in continued contact with the Libyan executive, legislative and judicial authorities regarding
the file of the investigations. It is fully aware of the circumstances which accompanied the criminal
proceedings. Despite that, in its report, it failed to distinguish during that stage between the investigation
process, in which all the accused were incarcerated upon the orders and under the control of the General
Prosecution. The orders to prolong their detention were subject to judicial control as well as the trial phase
in which the sentence against them was rendered in absentia. If the matter had been examined under the
scope of the regulations governing judicial provisions and conditions that dictate their handing down in
absentia, the author of the report would not have raised this question and would not have indicated that a
ruling in absentia is one that is of a threatening nature.

Using to the legal mechanisms and the powers granted to the judges serving the sentence to demonstrate
irregularities and the inadequate functioning of the judicial process is unacceptable.

— The Prosecution failed to summon any of the witnesses against the accused before the court and
restricted its proceedings to the written evidence contained in the casefile. The accused were not
able to communicate with the witnesses against them before or during the trial proceedings.

The argument that the General Prosecution did not summon any of the witnesses against the accused
before the court is inaccurate and fails to reveal a sufficient understanding of the provisions the Libyan
Code of Criminal Procedures. A clarification of this point is provided below:

* The General Prosecution is an authority of an investigative character. Its investigations are based on
a preliminary process that seeks to establish the truth. It is a written function that it raises to the
court with a view to consolidating the charges against an individual for committing a punishable
offence.

¢ The court that examines the criminal proceedings is the authority qualified to conduct a final
investigation of the facts. Furthermore, its authority encompasses the assessment of the preliminary
investigations and the General Prosecution has no power to summon witnesses or administer this
final investigation phase.
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e The statement that the accused were not able to communicate with the witnesses against them is
inaccurate. All the accused were presented with the evidence made available to them, including
verbal evidence, so that they could prepare their defence ahead of their interrogation.

— The court convened at the Al-Hadabah Complex which comprises the Al-Hadabah Reform and
Rehabilitation facility. Most of the accused were detained during the trial. Meanwhile, an armed
group, that fought the Gaddafi regime, had control of the Al-Hadabah Complex. This setup
imposed a constraining situation on the accused, their families and their lawyers who were
frequently harassed by the media on their way into the complex.

The trial was held at the premises of the Tripoli Appeals Court and it was only natural for the accused to be
detained by virtue of the confinement orders that were previously issued against them at the conclusion of
the investigations. The court ordered their continued imprisonment when examining the proceedings. To
shed light on this matter and assume that these circumstances generated a constraining environment for
the accused and affected them as well as those defending them is an unsound assumption. In reality, it is
the same report that refutes this argument given that it covers the defence of the accused and their lawyers,
along with what they had been subjected to. So how could this matter have had an impact on the trial
proceedings?

— Resorting to legislations inconsistent with the international law and norms, and particularly, the
lack of a defined legal text that seeks to prevent the use of testimonies and confessions obtained
under torture as well as the absence of the legal requirement for a defence representation to be
present during the pre-trial investigation phase. These are grave errors which give reason for
concerns, bearing in mind the death sentence against nine accused. The United Nations strongly
opposes this penalty out of principle.

We hereby reiterate what came previously in this letter to the effect that the General Prosecution exercised
its mandated functions as stipulated by law provisions and the regulations governing these functions. The
statement by the author of the report as to the lack of legislative texts which ban the use of confessions
made under torture is inaccurate, considering that a little insight into the procedural and substantive law
provisions is sufficient to know that the evidence used in the trial
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must have resulted from a legitimate procedure or else would be invalid, for what is built on wrongdoing
remains wrong. We are surprised, in that respect, as to why the report slammed these procedures,
particularly with the assumption that UNSMIL had already reviewed the files of Case No. 630/2012 and is
aware of all the procedures involved.

Notes on the format and content of the report/

1) The monitors should have obtained the casefile prior to the hearing proceedings before the case for
a better and proper understanding thereof, for a thorough insight into the charges pressed against
the accused and a greater awareness of the crimes the accused are being charged with.

2) The monitors failed to observe the principle of non-interference, one of the key trial-monitoring
principles, thus resulting in a significant violation of the monitoring process, particularly that the
monitors failed to demonstrate any respect for the independence of the judicial process.
Accordingly, theyshould have consistently refrained from interfering or seeking to influence these
trials in any way possible, considering that the judicial litigation is still standing,.

3) When observing the trial and preparing the draft report, the staff of the UNSMIL Human Rights
Division should have focused on issues pertinent to the effective observing of the judicial
safeguards enshrined in the principles of a fair trial and not on the content or the essence of the case
being monitored. Thus, the function of the team should have been restricted to assessing the
legislations which were the basis for this trial and to what degree they were consistent with the
international standards as to the implementation of legal proceedings via a competent, independent
and impartial court. This means that, in general, observers to trial proceedings should not have a
role to play in evaluating the evidence and the arguments presented by the two parties to the
judicial process under observation. Consequently, those involved in the monitoring process were
required to remain focused on investigating the legitimacy and legality of the evidence rather than
conducting an assessment thereof.
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4) The authors of the draft report failed to identify the legal nature of the criteria used in assessing the
trial. In some instances, the grounds upon which they are resting their findings appear to be
provisions of the national law and, in some others, their findings seem to be based on international
obligations pertaining to the standards for a fair trial. In many sections of this report, there was no
reference to the judicial guarantees safeguarded by the national law in a broader and more effective
manner.

5) The authors of the draft report have been drawn to discussing the standards for a fair trial in terms
of providing the identified judicial guarantees for the accused, without a clear elaboration on the
guarantees identified for crime victims and failing to cover this aspect in a sufficient and objective
manner at the national level and in compliance with the international standards for fair trials.

6) The draft report prepared by the UNSMIL Human Rights Division lacked any reference to the
meetings that the monitors held with the victims of the acts ascribed to the accused in Case No.
630/2012.

7) The timing for bringing forth these observations runs counter to the standing and relevant guiding
principles for monitoring the trial proceedings of persons accused of commissioning crimes of grave
dimensions. What should have been taken into consideration was the need for the said division’s
staff to communicate with the General Prosecution in Libya or the other Libyan authorities
mandated to bring the law into force. It would have been possible to make these observations at a
time when the General Prosecution was still establishing the credibility and objectivity of the
criticism and the impartiality in bringing forward this question.

8) Upon a review of the draft report, it was noted that this criticism, in most cases, was not built on
personal meetings with the accused held by the said monitors nor was it built on direct
observations made by the monitors. Even when reference was made to other meetings, the draft
report lacked any indication as to the name or function of the person interviewed in contradiction
with the set principles of report-writing on the monitoring of trial proceedings.
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10) Despite our knowledge of the UNSMIL division that has drafted the report; still, this does not
substitute for the need, when preparing the report, to identify the name of the monitor, his
qualifications or the extent of his acquaintance with the national legal provisions in force in Libya.

11) There is an unclear link between human rights” conditions, sovereignty of law, and transitional
justice in the State of Libya and the process of monitoring the trial and proceedings that took place
in connection with Case No. 630/2012. It has been observed that the trial was used as a stereotype to
demonstrate the violations at the time of the armed conflict and in its wake and to hold certain
parties responsible for actions that were taken then and by individuals who were not judicially
qualified and whose actions were, still are, and will continue to be the subject of criminal
investigations and amount to an issue of a significant dimension that is being examined via the
transitional justice’s provisions. This leads to what has not been covered by the report and should
have sufficiently been addressed: why has this particular trial been chosen and what is the objective
behind this monitoring operation?

12) The draft report prepared by the UNSMIL Human Rights Division failed to include essential and
sufficient information regarding the Libyan criminal justice system, particularly in relation to the
texts pertinent to the specific safeguards provided to the accused and their victims.

13) The draft report failed to include an overview of the court, its place within the Libyan judicial
system and its jurisdiction in a way that ensures a proper response to what came subsequently in
the report on its impartiality and jurisdiction.

14) When presenting the legal grounds for the case, the draft report prepared by the UNSMIL Human
Rights Division did not include a detailed description of the facts of Case No. 630/2012, the charges
brought against the accused, the actual articles and provisions stemming from the Penal Code or
other penal legislations in force in the Libyan State. The draft report was void of an identification of
the accurate formula for the applied requirements of the Penal Code, a description of the elements
of the crimes against which the accused have been charged, a provision of the full details of the
crime, the indictment brought against the accused, an elaboration on the conduct in question that
the General Prosecution
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has described as a criminal offence, an insight into the legal proceedings during the preliminary
investigation’s phase, and a reference to the articles of the Code of Criminal Procedures. This way, the
report’s reader can be made aware of the extent to which the commitment to international standards has
been observed during the investigation and trial proceedings as well as verify the soundness of the
criticism against the approach the Prosecution adopted vis-a-vis the inclusion of articles of the law and its
description of the acts attributed to the accused. Again, through the submission of a comprehensive text,
we may remind the report’s recipient and reader of the historical basis for the applied legal texts which
remain in force in other countries such as Italy.

15) Although the draft report has alluded to the preliminary investigation being conducted by the
General Prosecution, still it has failed to provide an overview of the General Prosecution, its place
within the judicial system, the nature of its functions, its impartiality, the weight of its decisions, its
role in the observed penal procedures, and the courts” monitoring of its performance. This
discrepancy has generated unconstructive and biased criticism throughout the draft report which
could have been sufficiently quelled, including the claim on interrogations being held under
torture, with the response provided above!!!

16) In that regard, in view of the criticism as to the performance of the General Prosecution and in
conjunction with what was mentioned in the paragraph above, the draft report failed to indicate the
action taken by the General Prosecution’s representative before the court in terms of submitting the
requests of the General Prosecution in compliance with the principle of hearings’ transparency,
witnesses’ examination whose testimony has been heard before the court, and contesting the
submissions of the defence team. The author of the draft report and those involved in the
monitoring process deemed it sufficient to say that the General Prosecution confined itself to its
submissions before the court. This argument lacks any legal grounds, given that the defence’s
examination before the court, and with the accused present, puts forward the evidence in the form
of a back and forth exchange, again before the court. This is an inseparable part of the verbal
proceedings and leads us to say that those involved in the monitoring process were: either absent
from the trial hearings or failed to examine the minutes of the trial’s hearings.

17) Whereas the issue of assessing the trial’s compliance with domestic and international standards for
a fair trial is not viable unless an overview is provided on the legal framework
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that forms the assessment criteria for establishing whether the trial being monitored, fully or partially,
meets the standards for a fair trial. Thus, the monitors should have resorted to Libyan domestic laws,
international and regional treaties to which Libya is party as a basis for their assessment, which should
have also been founded on domestic jurisprudence, the Libyan judicial heritage, the findings natural judges
have established in their rulings, the principles that arose from complying with the standards for a fair
trial, particularly that these provisions are binding within the law and the conditions laid down therein.

18) Our review of the draft report [led to the following conclusions]: In the wake of the monitoring process
covering the trial proceedings in Case No. 630/2012 and the assumed observation of the
international standards for a fair trial, the monitors, having founded their conclusions on
speculations and inaccurate information, failed to persuade those who have perused the report that
the court lacked independence, both at the institutional and personal levels, or that the court’s
impartiality, at the personal and objective levels, was questionable, suffered for want of jurisdiction,
failed to observe the principle on the presumption of innocence or the one regarding offences and
penalties being strictly defined by law, the non-retroactivity of the Penal Code, the enforcement of
the criminal code most favourable to the accused. It did not provide a conclusive argument in
respect of the prosecution’s failure to exercise its functions in an impartial manner that respects the
dignity and rights of the individual and the legal proceedings, that the evidence brought forth by
the General Prosecution was obtained illegitimately or was obtained using banned instruments
such as physical abuse and failed to observe the rights and judicial safeguards of the accused or the
right to access, without delay, information on the nature of and grounds for the charges, the right to
a public trial, to defend oneself, to submit evidence establishing innocence, to question witnesses,
the right to stand trial without unjustified delay, to appeal against court decisions, to uphold the
truth and to provide judicial safeguards to crime victims.

19) The draft report lacked sufficient information on each accused, failing to mention occupation,
employment dates, criminal record, charges personally pressed against each accused rather than the
charges against all those concerned.
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20) The draft report lacked sufficient information on the victims of the crimes attributed to the accused
and the extent of these crimes’ violation to human rights. The reason being that the draft report
sought to provide details of the punishable offences and any act designated as such by law resting
on the threat rationale and failed to address the punishable offences involving conduct and
outcome, particularly the absence of the names of individuals who fell victims to the revolution’s
events or suffered material or physical implications as a result thereof. It also placed the emphasis
on homicides attributed to some of the accused and offences involving misappropriation of public
funds.

21) The authors of the report slammed the legal provisions included in the indictment, asserting that
there was no specific conduct at issue. This violates what has been established and foretells a lack of
awareness as to the legal texts figuring in the first chapter of the Libyan Code of Criminal
Procedures and an oversight of the rationale behind penalising the acts that fall under these texts as
well as an insufficient awareness of the criminality theory in terms of threat level and the role it
plays within the boundaries of the said theory as advocated by the different approaches concerned
with the role exercised by danger in inspiring the criminality theory. The report further
demonstrates a lack of understanding of the term ‘end’ as described in the texts addressing
penalisation as per the applied Articles 202-203 of the Code of Criminal Procedures.

22) During our review of the draft report, we observed that the latter failed to provide an accurate
picture of the impact resulting from the crimes, attributed to the accused, which targeted the
internal security of the State, including for instance, the armament of civilians and seeking to deploy
arms amongst civilians and inciting them to engage in fighting!

23) It is clear that the report fell into the trap of mixing between the sovereignty of the law at the
domestic level and its sovereignty at the international level. Although whether a mix-up occurred
or not does not make a drastic difference to the question of law sovereignty, non-compliance could
result in dire consequences.

24) The jurisdiction of the International Criminal Court [ICC] is complementary in nature whereas that
of the national judiciary supersedes all others, unless proven ineffective.
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The ICC has previously maintained that the Libyan judiciary is qualified and able to conduct investigations
and administer trials. So far, nothing to the contrary has been cited by the ICC. Thus, the observations
included in the report are built on assumptions and speculations regarding the decisions to be made by the
court in the future and the obstination perceived concerning this matter reflects an arbitrary and prejudiced
approach.

Finally, the following conclusions have been reached:

First: The draft report contains many inaccuracies and arguments which have not been thoroughly
researched so that their veracity could be established in line with the essential requirements expected of
monitoring teams involved in detecting violations to human rights.

Second: There is an unjustified mix-up between illegitimate procedures and those taken by the judicial
authorities. This discrepancy has given rise, in the draft report, to the idea that the judicial authority has
breached the standards for a fair trial and that is far from the truth.

Third: Our review of the draft report clearly shows that the terms and context in which the inaccurate
observations were made sought to target the reputation of the Libyan judiciary and those at the helm
thereof through assumptions and intuitions in relation to the outcome of analysing incoming information
while failing to observe upholding the reputation of the judiciary that rests above all on the rights and
freedoms of individuals.

Fourth: The report unequivocally reflects that the focus is on evaluating the performance of the judiciary
and trying the decisions of the court. This function extends beyond the Support Division’s mandate.

Fifth: The argument that those conducting the investigation and trial lack training in these two areas
should not be raised in the first place, considering that it is damaging to the reputation of the judiciary. To
assist this institution through providing training to its staff is one thing and slamming those at the helm of
the judicial system as incompetent is another; it certainly damages to an unacceptable extent the image of
this authority.

Thereupon, we conclude by stating that the report and the outcome reached by its author were founded
on inaccurate information and mistaken facts.
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In all likelihood, the criticism seemed to have been based on the report author’s lack of knowledge of the
laws in force. This is the main impediment that rendered the report incapable of reflecting the truth and
reinforcing the principle of the sovereignty of law.

We hope that what was raised above added clarity and transparency to the matter at issue,
[Signature]
Solicitor-General

At the Attorney General’s Office

Attorney General's Office
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[Handuwritten: 13 — 7 — 2017]
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