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mark]

Director of the Human Rights, Transitional Justice and Rule of Law Division
of UNSMIL

Dear Sir,

I would like to thank you and the members of your Division for your efforts and support of
the judicial system in the State of Libya in establishing justice and the rule of law.

Further to your letter, bearing reference number 24/2016, dated 14 April 2016, in which you
noted that you were drafting a general report summarising the assessment of the trial of 37
members of the Gaddafi regime in light of the laws and the international human rights
commitments of Libya, and your request for response to some of the queries therein,

- Therefore, and having read your letter, I felt that, prior to responding to your queries, 1
would use this opportunity to explain certain facts relating to the judicial process and to
litigation in the State of Libya. I will draw on the criminal policy enshrined in the rules
and provisions of the Libyan Code of Criminal Procedure which establish the necessary
balance between the protection of personal freedom and its related aspects on the one
hand and the protection of human rights and public interest (efficacy of criminal justice)
on the other. Without such balance, there can be no protection of freedom or human
rights, such protection being the basis for procedural legitimacy. Without effective
criminal justice, there are no guarantees for enjoying freedom or human rights. Since
whatever is determined by the Legislature in this regard shall be the standard, the
judicial system — whether the courts or the Prosecution — shall be obliged to implement
the procedural and substantive rules issued by the Libyan Legislature. Violation of such
rules is a grave error that requires disciplinary measures and invalidates the
procedures.
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Criteria and standards that are not cited from legislative provisions shall not be referred
to or used as a basis for assessment. This includes, for example, saying that the
Prosecution did not present its evidence before the court, or that it carried out the
investigation in the absence of the Defence. That is because the Libyan Legislature, in
handling this matter, adopted the method of inquiry and search, which aims to reveal
the truth, and allowed the Prosecution to gather evidence in the absence of the Accused
and then submit it to the court. This is different from the accusatorial system, which
seeks to reveal the truth through litigants” applications and arguments, given that it
regards criminal procedures as personal disputes between litigants.

- We should also heed the fact that the rule of law requires both the ruler and the ruled to
abide by the law. If the law contradicted the Constitution by failing to protect rights and
freedoms from violation, then the Legislature did not abide by constitutional legitimacy.
The only guarantor in determining constitutional legitimacy, or the lack of it, is
constitutional courts. We cannot claim that a law runs counter to constitutional
legitimacy as long as such law is in force and has not been ruled unconstitutional. If
criminal procedures violate the law, they shall be considered illegitimate. Therefore, in
no way can these facts be disregarded and the trial assessed.

- The procedural and substantive rules followed in the trial in question are the same rules
that have been followed in other trials since the fifties. If anyone cared enough to attend
other trials that did not involve senior officials from the previous regime, or reverted to
the archives of regular (rather than extraordinary) courts, they would realise that the
same procedures were followed. Judicial equality requires that people of similar legal
standing shall be subjected to the same rules and procedures before the courts.

- A judgment is always token for truth, and is indisputable and unquestionable except
through legally prescribed means of appeal. If that is the case, how could you possibly
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assess the work of the court? Does this not contradict the principle of judicial
independence? Should this not be considered as an attempt to influence justice before a
final judgment is issued in the case?

- Further, in our humble apprehension, your role should be limited to providing support
and assistance to the judicial system in relation to the training and development it needs
or requests, and should not involve taking a custodial role over courts, interfering in
their work or undermining their independence by assessing or guiding them.
Otherwise, we hope that you provide us with an explanation so that we can determine
which mechanisms we need to put in place to deal with you.

- Finally, below is a response to your query, although, as you confirmed in your letter,
we had already provided you with a copy of the case file which, if read and examined,
could have provided you with the answer to your query.

- Firstitem
The Prosecution did not decide to appeal in cassation before the Supreme Court against
the judgment handed down by the 15th Chamber of the Tripoli Appeals Court because,
having reviewed the reasons for the judgment, it did not find any law requiring it to do
so. Moreover, the Accused were released in implementation of the judgment as soon as
it was issued.

- Second item
The investigation file unambiguously and unequivocally explains the dates and
locations of all investigation interviews with the Accused. It also includes the names of
Counsel who attended with the Accused the investigation interviews, extension of
remand, Indictments Chamber or the hearings. No Counsel was prevented from
attending the investigation interviews.

- Third item
The file in your possession includes the testimonies of 238 witnesses, which you may
verify by reverting to the main investigation file, as well as the interviews carried out by
the Office of the Benghazi Solicitor-General with eyewitnesses regarding the murders of
demonstrators in the city of Benghazi during the early days of the Revolution.
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Pages 471-733 of the Prosecution report also include the names of the witnesses and
summaries of their testimonies.
- Fourth item

Despite the fact that responding to this query is the responsibility of the General
Assembly of the Tripoli Appeals Court, the Supreme Judicial Council or the Judicial
Authorities Inspection Directorate, we are aware that the case had been heard by several
chambers before it was included in the file for relevance and was heard by the 15th
Chamber of the Tripoli Appeals Court, whose judges, including the reserve judge, are
established members of that Court and were not seconded for the purpose of hearing
this particular case, and they also heard other cases submitted to the same chamber.
Moreover, what matters to the General Prosecution in this regard is that the Court be
properly formed and that it has jurisdiction to adjudicate the case. In addition, the Court
was not a special or an extraordinary court, and it applied the normal proceedings
applied by ordinary courts. It did not follow any special procedures like those that had
been followed by people’s courts or by State Security under the previous regime, which
were constitutionally revoked following the Revolution as per the ruling of the
Constitutional Court based on an appeal by Counsel Abu-Zayd Durdah.

In the hope that this letter has brought you explanation and clarification.
May peace be upon you.

[Signature]

Office of the Attorney General
[Stamp: Libya; [Logo]; Office of the
Attorney General; 1]
£l Copy:
- Acting Attorney-General
- Chairman of the Supreme Judicial Council
- Director of the Judicial Authorities Inspection Directorate

- General Circulating Register
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