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| Date:
| Corresponding to: 18/09/2018 : e : ; : T
| Reference No.: 5544 B e Lol s
CONFIDENTIAL
Attorney General’s Office
(5
Mr Phakiso Mochochoko

Director of Jurisdiction, Complementarity and Cooperation Division
The Office of the Prosecutor

Subject: Judicial Cooperation
Reciprocal Judicial Assistance
The Attorney General’s Office of the State of Libya

The Attorney General’s Office, being the central authority designated to deal with requests for judicial
assistance on criminal matters, grants its approval to the request for assistance you have submitted and
reaffirms its keenness to respond to the questions and answer your request for obtaining the documents
referred to in your letter under Reference No. _ done in The Hague and dated
26 July 2018.

Meeting confidentiality conditions:

The Public Prosecution hopes for maintaining confidentiality in respect of the request for assistance
and its implementation.
Response to the content of the request:

* Concerning the accuracy of information effectively provided by the Libyan authorities within
the context of their handling of the case of the Accused Saif al-Islam Gaddafi, the Attorney

General’s Office reaffirms the following:

At the public hearing held on 28/05/2015, the Tripoli Court of Assize delivered a judgement in absentia

against the first Accused Saif al-Islam Muammar Gaddafi and the other present Accused as follows:

OTP/LSU Translation of Document: LBY-OTP-0065-0077
Page: LBY-OTP-0065-0077
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The Court has sentenced the first, second, third, twentieth, thirtieth, thirty-fifth and thirty-sixth Accused
in absentia ... and the others, present, as follows:

First: The main Accused “Saif al-Islam Muammar Gaddafi has been convicted of ............. confirmed
execution by shooting .............

* With regard to the enforcement of the sentence under Article 358 of the Code of Criminal
Procedure and the right, as reflected in this enforcement, of the sentenced person, Saif al-Islam

Muammar Gaddafi, to a fair trial once he appears before the Court subsequent to his transfer.

It must be underlined at this juncture that the sentence is rendered in absentia if the sentenced person is
absent from all hearing sessions or has been present in some, without giving him the opportunity to
defend himself. Accordingly, the trial of an Accused who is absent is subject to a number of procedural
rules which should be observed and exercised by the court that has pronounced the sentence. That is
effectively what the court did, precisely after it had established that the facility where the convict was
detained was outside the control of the Judicial Police, the Judiciary and the Public Prosecution. It had
to move ahead with the proceedings in a bid not to affect those amongst the Accused who were present
and also to avoid inflicting on them a situation worse than the one encountered by the Accused - who is
either absent or kept away - by delaying their proceedings.

The right of the convicted person to a fair trial, on the basis of hearings made public, sessions’
transparency and the physical presence of the Accused, is a law-enshrined constitutional right upheld

by solid safeguards.

e The question on the accuracy of the statement to the effect that the death penalty cannot be
carried out against Saif al-Islam Muammar Gaddafi in the absence of a new trial.

Regarding that matter, we affirm that the sentence issued in the absence of the Accused shall either
acquit or convict him of the charges on the basis of which the criminal proceedings have been initiated.
In the case of the Convict Saif al-Islam Muammar Gaddafi, the sentence is either nullified when the
period of time he is to serve as part of his punishment lapses - this does not apply to the case concerned
under the general rules

OTPF/LSU Translation of Document LBY-OTP-0065-0077
Page: LBY-OTP-0065-0078
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(5)

governing this process — or that the person convicted in absentia appears, voluntarily or coercively,
before the court that has handed down the judgment in absentia. Thereupon, the previously delivered
judgement shall irrevocably be null and void, whether in relation to the sentence or damages. The case,
brought up again, shall then be reheard before the Court.

On these grounds, the judgment issued in absentia and convicting the Accused is deemed of a
threatening character and is wiped away by the rule of law once the Accused appears before the court or
is arrested in compliance with the rules governing criminal proceedings. It becomes irrevocably final
once the sentence, for which the Accused has been charged, is handed down by the criminal court in the
presence of the Accused and once he presents his defence.

Concerning the death penalty, and in view of its grave implication, the law has put in place several
guarantees which ensure a thorough substantiation of the soundness of the sentence and of the
procedures involved in its delivery.

Considering that the death penalty is designated, in general, as a punishment for crimes that are
described as offences in the provisions of the Code of Criminal Procedure and its supplementary laws;
thus, there is no way for its absolute enforcement, theoretically or practically, in the event that it has
been handed down in the absence of the Accused. On one hand, this matter is guided, from a legal
angle, by the nature of the sentence issued in the absence of the Accused, and, on the other, the
enforcement of the sentence issued on the execution of the death penalty which requires, from a legal
perspective, the force of res judicata, after its review and ratification by the judges of the Supreme Court
pursuant to the provisions of the law regulating the judicial authority.

* The question raised on whether Saif al-Islam Gaddafi had filed an appeal pending before the
Libyan Supreme Court in relation to Case 630/2012, if so, the status of this appeal, Mr Gaddafi’s
participation in this appeal, his legal representation and the nature of this appeal’s issues

On that matter, the Public Prosecution reaffirms that pursuant to the provisions of the Libyan Code of
Criminal Procedure, a judgment handed down in absentia by the Criminal Court in relation to an
offence committed by the Accused, is usually likely to be annulled by reason of lapse of time,
representing the same period of time by which the sentence had extinguished. Accordingly, Article 385
has allowed litigants in criminal proceedings

OTPF/LSU Translation of Document LBY-OTP-0065-0077
Page: LBY-OTP-0065-0079
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to appeal against the judgment rendered in the absence of the Accused, except for the Accused who has
been convicted in absentia.

On that basis, the said Accused or his legal representation has no remedy to participate in that appeal,
given its founded inadmissibility. Even if filed, the appeal shall be inadmissible on the grounds that it
cannot be heard and that the absent Accused cannot appoint a legal counsel to represent him.

e The question regarding whether Law No. 6 of 2015, issued on 7 September 2015 by the Libyan
House of Representatives, could in principle be applied to Mr Gaddafi in relation to Case
630/2012

You are aware that General Amnesty is a procedure whereby the people, through their representatives,
waive their right to punish the defendants or individuals convicted of specific crimes for reasons that
are recognised by those representing them. For the Amnesty order to be enforced in our legal system, it
has to be issued pursuant to a law formulated by the legislative authority, in its capacity as the
representative of the societal structure that the Constitutional Declaration has entrusted with the
function of issuing laws. On that basis, the legal effect of the General Amnesty law is determined by the
boundaries that the pertinent legislation has drawn up. Its provisions are applied in compliance with
the mechanisms set out by the same law.

On these grounds, the application of Law No. 6 of 2015 in relation to the application of the General
Amnesty Law, in principle, is not viable.

This is due to the fact that the election of the House of Representatives’ members — the legislative
authority in our country — was founded on an amendment to the Constitutional Declaration by means of
incorporating the contents of the proposal by the February Committee and deeming what came in the
proposal as an integral part of the Constitutional Declaration regulating political life.

With the conclusion of the voting process for this amendment, preparations were launched for the
elections of the Libyan House of Representatives and once its members were elected, the latter became
the competent authority in terms of issuing legislations.

OTPF/LSU Translation of Document LBY-OTP-0065-0077
Page: LBY-OTP-0065-0080
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On 11 June 2014, the Chambers of the Supreme Court jointly rendered their judgment in the case of the
Constitutional Appeal No. 17 of 61 Q stipulating the following:

“The Court and all Chambers thereof have jointly admitted the appeal, on the form, and declared the
unconstitutionality of Paragraph 11 of Article 30 of the amended Constitutional Declaration in
accordance with the seventh Constitutional Declaration issued on 11 March 2014. They have further
ruled the inadmissibility of the effects arising therefrom, the payment of the legal expenses by the two
respondents, in their personal capacities, and the publication of the judgment in the Official Gazette.”

On 7 September 2015, the Libyan House of Representatives issued Law No. 6 of 2015 endorsing several
amnesty-related judgments.

Considering that the law, subject of this query and referred to above, has been enacted and issued by
the House of Representatives following the issuance of the aforementioned judgment of the Supreme
Court and has been published in the Official Gazette;

Given that members of the House of Representatives no longer have the authority to promulgate
legislations on behalf of the people, on the grounds that the law electing them had been issued
pursuant to a constitutional amendment that provided for the unconstitutionality of this function as
previously mentioned;

Bearing in mind that the Libyan Political Agreement remedied the issue of the entry into force of laws
promulgated by the Libyan House of Representatives and that the text of Article 16 came to endorse a
judgment that reads as follows:

“The House of Representatives, after being joined by the boycotting members who wish to do so, shall
convene a session dedicated to the consideration of the following issues:

The provisional seat for the convening of the House of Representatives

Review of the rules of procedures of the House of Representatives

Formation of the House of Representatives’ committees

Decisions and legislations issued by the House of Representatives

Development of legislative work in order to reinforce efficiency and transparency

L

OTP/LSU Translation of Document LBY-OTP-0065-0077
Page: LBY-OTP-0065-0081
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Provided that a decision on these issues shall be reached no later than 15 October 2015”

While the text of Article 17 of the Political Agreement on the endorsement of a decision provides for the
following: “A committee shall be formed from the House of Representatives and boycotting members,
to meet on a date no later than 17 September 2015 to agree on the necessary procedures to implement the
previous article of this Agreement, provided that the United Nations Support Mission in Libya shall
facilitate the work of the committee.”

In that respect, we reaffirm, to that date, the above measures had not been implemented, particularly,

the laws promulgated by the House of Representative had not been considered — including the law in

question — within the period between the issuance of the court’s judgment and the signing of the Libyan

Political Agreement.

Establish whether Law No. 6 of 2015 has been applied to Mr Gaddafi’s case and, if so, who made the
decision to apply it and through what legal mechanism was it applied; the availability of any document

which proves it has been applied; the legal effect of the application of this law on Mr Gaddafi's

conviction and sentence, his right to a new trial, and any pending appeal? In this respect, can vou

comment on_the |

-
I i paragrapit quotes Ref. No. |

In relation to the above, the response of the Attorney General’s Office may be summarised into the
following points:

1) Pursuant to the provisions of law regulating the work of the Public Prosecution, in its capacity as
the competent authority in handling the case of Saif al-Islam Muammar Gaddafi, no decision has
been made that provides for initiating the implementation of Law No. 6 of 2015 in relation to
amnesty being applied to the case of Saif al-Islam Muammar Gaddafi. Finally, there is nothing
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to suggest that this law has been applied to the case in question by certain individuals in a manner that
supersedes the relevant provisions.

2) The statement that the

N flects that

the aforementioned question on the application of the law is in practice inaccurate. In truth,
there is nothing to substantiate it, particularly that it was issued by an executive authority
lacking legal jurisdiction over the case and in circumstances which saw political tension between
the different parties and divisions within the ranks of the executive authority.

3) The mechanism for the application of law of a procedural nature dictates the need upon those

involved in the process to comply with its provisions and refrain from violating them. Even with
the assumption that Law No. 6 of 2015 regarding amnesty can be theoretically applied, the
content of the documents - whose source claims that the provisions of the aforementioned law
apply to the case of Saif al-Islam Muammar Gaddafi - carries significant controversy. This
source’s stance runs counter to the provisions of the same law. In fact, the formulation of Article
6 of Law No. 6 of 2015 reads as follows: ‘A reasoned decision by the competent judicial authority
shall be issued in relation to staying the criminal proceedings once it has established that the
amnesty conditions have been met, with the release of the individual covered by the Amnesty
Law, unless he is serving a prison term for another charge.”
Whilst Article 9 of the same law refers to a provision that stipulates the following: “The Attorney
General shall make available publications and regulations that facilitate the application of the
provisions of this law. Competent courts of first instance shall proceed, under his supervision, to
apply the provisions of this law, handle documentary and other records, and put in place an
electronic monitoring mechanism in coordination with the office of the Attorney General.”
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The aforementioned Article establishes that the jurisdiction to apply provisions of this law lies with
the competent judicial authority legally mandated to look into the case. The latter has not issued any
decision to the effect that the provisions of the Amnesty Law shall be applied unconditionally. As a
result of the above, this law, presently, has no impact on the judgment handed down against Saif al-
Islam Gaddafi as long as the law regulating general amnesty faces issues relating to the standing of
its source’s competency and its entry into force.

4) Pursuant to the provisions of Article 3 of Law No. 6 of 2015 in respect of amnesty, the crimes
involving murders and corruption attributed to the Accused Saif al-Islam Gaddafi are excluded
from the application of law provisions.

5) On these grounds, the statement that the [

is nothing more than a factual action that has no legal value except to undermine the competent
authorities, and its fate is a descent into the abyss. It is unworthy of any consideration and has
no legal impact whatsoever.

The question relating to Saif al-Islam Gaddafi’s current location and whether he is under custody

You are aware that the Convict Saif al-Islam Gaddafi has been incarcerated at the Reform and
Rehabilitation Institution in Zintan. This facility is guarded by the Abu-Bakr al-Siddiq Battalion under
the command of Al-'Ajami al-Atiri. The latter allegedly issued many statements recently, all addressing
the location of Saif al-Islam Gaddafi and the matter of his release. This news item is controversial and
not supported by any facts on the ground. The Public Prosecution cannot rely on these claims when
handling the case of Saif al-Islam Muammar Gaddafi who is, at times, said to have full freedom to leave
the facility and, at other times, said to be released. All these claims remain unsubstantiated.
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On the question of who is holding him in custody and on whether they under the effective control of
the Libyan State

As you have previously indicated, the Public Prosecution held him in custody at the Reform and
Rehabilitation Institution in Zintan. This facility is guarded by the Abu-Bakr al-Siddiq Battalion under
the command of Al-'Ajami al-Atiri. The latter is assumed to seek the continued detention of the said
Accused, particularly given the lack of evidence, amongst the latest information accessed by the
Attorney General’s Office and available to the general public, to substantiate anything to the contrary.

The question on Saif al-Islam Gaddafi being held in custody and on whether he has been released

pursuant to any judicial order

At this particular juncture, we are required to bring order to the terminology used in that context. If
what is meant is preventive detention under what is dictated by procedural legitimacy, then the Public
Prosecution no longer has contact with the person concerned since the last video link from the court in
the course of the trial proceedings.

Whereas if what is meant here is inquiring about the continued arbitrary detention of Saif al-Islam
Gaddafi by his prison keepers, this matter stands and nothing to the contrary appears to refute it. The
Public Prosecution is unable to provide a categorical answer to this question given that the location of
his detention falls outside the control of the Judicial Police.

On that issue, however, it reaffirms that no decision has been issued by the competent judicial authority
on the release of Saif al-Islam Gaddafi pursuant to a judicial action or an authoritative legal situation
that allows for such release.

On the question of whether Mr Gaddafi is currently wanted for arrest by the Libyan authorities
A judgment has been handed down against Saif al-Islam Gaddafi, sentencing him to death by

execution. In consequence, he is definitely wanted under this judgment. That said, what remains to be
articulated is that this sentence is deemed of a threatening nature and requires the convict’s
reappearance before the court. Furthermore, the Public Prosecution has requested the Presidential
Council of the Government of National Accord to communicate with the local authorities in the city of
Zintan
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regarding the status of the convict and to continue to work on his transfer to the competent authorities
in preparation for his retrial in person and mindful that the said Council is the competent authority in
the wake of having been accorded all executive powers.

Requested documents:

Please find attached herewith the following documents you have requested
1) Photocopy of the Attorney General’s Office Letter N0.470 dated 15 December 2014
2) Photocopy of the Judicial Police Chief’s Letter No. 8.9.1648 dated 14 April 2015
3) Photocopy of Law No. 6 of 2015 on Amnesty

4) Photocopy of Article 358 of the Code of Criminal Procedure
5) Photocopy of Article 359 of the Code of Criminal Procedure

6) Photocopy of Article 384 of the Code of Criminal Procedure

We are hoping that the aforementioned has sufficiently provided the answers to the questions
contained in the request for assistance that has been referred to us. The Attorney General’s Office is
prepared to provide you with any clarification regarding the above content and to address new requests
relating to the situation of Saif al-Islam Muammar Gaddafi.

With our utmost respect and consideration,
On behalf of the Solicitor-General [Signature]

At the Attorney General’s Office Attorney General’s Office
(5)

Copy to: The Libva Representative at the International Criminal Court
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