|CC-01/04-01/06-1311-Anx2 08-05-2008 1/55 EO T

Cour
Pénale ¢ \Q\’
Internationale \‘{@ V/
: N\
International >
Criminal
Court
Original: English No.: ICC-01/04-01/06
Date: 24 April 2008
TRIAL CHAMBER
Before: Judge Adrian Fulford, Presiding Judge
Judge Elizabeth Odio Benito
Judge René Blattmann

SITUATION IN THE DEMOCRATIC REPUBLIC OF THE CONGO
IN THE CASE OF THE PROSECUTOR v. THOMAS LUBANGA DYILO

ANNEX 2
Public Document

Decision on Disclosure Issues, Responsibilities for Protective Measures and other
Procedural Matters

No. ICC-01/04-01/06 1/55 24 April 2008



|CC-01/04-01/06-1311-Anx2 08-05-2008 2/55 EO T

Decision/Order/Judgment to be notified in accordance with regulation 31 of the Regulations of the

Court to:

The Office of the Prosecutor

Ms Fatou Bensouda, Deputy Prosecutor
Mr Ekkerhard Withopf, Senior Trial
Lawyer

Legal Representatives of the Victims
Mr Luc Walleyn

Mr Franck Mulenda

Ms Catherine Bapita Buyangandu

Unrepresented Victims

The Office of Public Counsel for
Victims
Ms Paolina Massida

States Representatives

REGISTRY

Counsel for the Defence
Ms Catherine Mabille
Mr Jean-Marie Biju Duval

Legal Representatives of the Applicants

Unrepresented Applicants for
Participation/Reparation

The Office of Public Counsel for the
Defence

Amicus Curiae

Registrar
Ms Silvana Arbia

Victims and Witnesses Unit
Mr Simo Vaatainen

Victims Participation and Reparations
Section

No. ICC-01/04-01/06 2/55

Defence Support Section

Detention Section

Other

24 April 2008



|CC-01/04-01/06-1311-Anx2 08-05-2008 3/55 EO T

Trial Chamber I (“Trial Chamber” or “Chamber”) of the International Criminal
Court (“Court”), in the case of The Prosecutor v. Thomas Lubanga Dyilo, delivers

the following decision (“Decision”):

L INTRODUCTION

1. This Decision relates to three principal interrelated issues:

(i) Disclosure by the Office of the Prosecutor (“prosecution”), particular
proposed redactions, the pending interlocutory appeals as regards
participation by victims and disclosure and their joint impact on the date
of trial;!

(ii) The disclosure of potentially exculpatory material, which may also
impact on the date of trial;

(iii) The respective responsibilities of the prosecution and the Victims and

Witnesses Unit as regards protective measures for witnesses.

2. Additionally the Decision addresses:
(i) The requirement on the parties to give notice of ex parte procedures
(written filings or hearings);
(ii) Conducting part of the trial in the Democratic Republic of Congo;
(iii) Consideration of agreed facts by the parties; and,
(iv) The Office of Public Counsel for Victims’ oral request for access to
material relating to victim applicants represented by the Office, who are

also witnesses.?

! Decision on the Defence and Prosecution requests for leave to appeal the decision on victim’s participation of
18 January 2008, 26 February 2008, ICC-01/04-01/06-1191; Decision on the defence request for leave to appeal
the oral decision on redactions and disclosure of 18 January 2008, 6 March 2008, ICC-01/04-01/06-1210;
Corrigendum to Decision on the defence request for leave to appeal the oral decision on redactions and
disclosure of 18 January 2008, 14 March 2008, ICC-01/04-01/06-1224.

? 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 2, line 8 to page 5, line 17.
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IL RELEVANT PROVISIONS AND SUBMISSIONS

A. PRINCIPAL ISSUES

(1) Disclosure and date for trial

(i) The relevant provisions

Article 54 of the Rome Statute (“Statute”), “Duties and powers of the Prosecutor

with respect to investigations”:

(3) The Prosecutor may:

[...]
(e) Agree not to disclose, at any stage of the proceedings, documents or information that
the Prosecutor obtains on the condition of confidentiality and solely for the purpose of
generating new evidence, unless the provider of the information consents; and

(f) Take necessary measures, or request that necessary measures be taken, to ensure the
confidentiality of information, the protection of any person or the preservation of
evidence.

Article 67 of the Statute, “Rights of the accused”:

[.]

(2) In addition to any other disclosure provided for in this Statute, the Prosecutor shall, as
soon as practicable, disclose to the defence evidence in the Prosecutor’s possession or control
which he or she believes shows or tends to show the innocence of the accused, or to mitigate
the guilt of the accused, or which may affect the credibility of prosecution evidence. In the
case of doubt as to the application of this paragraph, the Court shall decide.

Article 73 of the Statute, “Third-party information or documents”:

If a State Party is requested by the Court to provide a document or information in its custody,
possession or control, which was disclosed to it in confidence by a State, intergovernmental
organisation or international organisation, it shall seek the consent of the originator to
disclose that document or information. If the originator is a State Party, it shall either consent
to disclosure of the information or document or undertake to resolve the issue of disclosure
with the Court, subject to the provisions of article 72. If the originator is not a State Party and
refuses to consent to disclosure, the requested State shall inform the Court that it is unable to
provide the document or information because of a pre-existing obligation of confidentiality to
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the originator.

Rule 82 of the Rules of Procedure and Evidence (“Rules”), “Restrictions on

disclosure of material and information protected under article 54, paragraph 3(e)”:

1. Where material or information is in the possession or control of the Prosecutor which is
protected under article 54, paragraph 3 (e), the Prosecutor may not subsequently introduce
such material or information into evidence without the prior consent of the provider of the
material or information and adequate prior disclosure to the accused.

2. If the Prosecutor introduces material or information protected under article 54, paragraph 3
(e), into evidence, a Chamber may not order the production of additional evidence received
from the provider of the initial material or information, nor may a Chamber for the purpose
of obtaining such additional evidence itself summon the provider or a representative of the
provider as a witness or order their attendance.

3. If the Prosecutor calls a witness to introduce in evidence any material or information which
has been protected under article 54, paragraph 3 (e), a Chamber may not compel that witness
to answer any question relating to the material or information or its origin, if the witness
declines to answer on grounds of confidentiality.

4. The right of the accused to challenge evidence which has been protected under article 54,
paragraph 3 (e), shall remain unaffected subject only to the limitations contained in sub-rules
2 and 3.

[...]

Rule 83 of the Rules, “Ruling on exculpatory evidence under article 67, paragraph
2"

The Prosecutor may request as soon as practicable a hearing on an ex parte basis before the
Chamber dealing with the matter for the purpose of obtaining a ruling under article 67,
paragraph 2

Rule 84 of the Rules, “Disclosure and additional evidence for trial”:

In order to enable the parties to prepare for trial and to facilitate the fair and expeditious
conduct of the proceedings, the Trial Chamber shall, in accordance with article 64, paragraphs
3 (c) and 6 (d), and article 67, paragraph (2), and subject to article 68, paragraph 5, make any
necessary orders for the disclosure of documents or information not previously disclosed and
for the production of additional evidence. To avoid delay and to ensure that the trial
commences on the set date, any such orders shall include strict time limits which shall be kept
under review by the Trial Chamber.

(i)  Procedural history and submissions

3. On 5 September 2007, the Trial Chamber set out a timetable for the filing of

submissions on, inter alia, the date of the trial of Thomas Lubanga Dyilo and
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the timing and manner of disclosure of the prosecution’s evidence in advance

of a Status Conference to determine those issues on 1 October 20073

4. In its written submissions, the prosecution undertook to “support and further
contribute to the efforts made by the Court, in particular with respect to
witness protection and to start the trial as early as possible in 2007”,* and it
anticipated “having disclosed or provided for inspection, or having sought to
lift any restrictions on disclosure of the materials currently in its possession or
control from their providers by end of October 2007, provided that all

required protective measures are in place.”®

5. At the Status Conference on 1 October 2007, the prosecution informed the
Chamber that it had yet to receive permission from information-providers in
respect of 562 documents and therefore at this stage was unable to disclose
them to the defence.® The prosecution further indicated it was unable to make
full disclosure as regards certain witnesses because this was contingent upon
protective measures being put in place by the Victims and Witnesses Unit

which were beyond its control.”

6. The defence submitted that in order to prepare properly for trial, it required a
period of at least 3 months between full and final disclosure of the
prosecution evidence and the commencement of the trial.® Similarly, the legal
representatives of victims a/0001/06 — a/0003/06 sought a period of at least one

month, and preferably two, following final disclosure of the relevant

* Order setting out schedule for submissions and hearings regarding the subjects that require early
determination, 5 September 2007, ICC-01/04-01/06-947, paragraph 2.

* Prosecution’s submission regarding the subjects that require early determination: trial date, languages to be
used in the proceedings, disclosure and e-court protocol, 11 September 2007, ICC-01/04-01/06-951, paragraph
12.

311 September 2007, ICC-01/04-01/06-951, paragraph 24.

6 ICC-01/04-01/06-T-52-ENG, page 14, lines 7-11.

7 1CC-01/04-01/06-T-52-ENG, page 26, line 18 to page 30, line 6; page 32, lines 12-21; and page 43, lines 1-19.
¥ Defence Submission on the Subjects that Require Early Determination: Trial Date, Languages to be Used in
the Proceedings, Disclosure and E-court Protocol, 24 September 2007, ICC-01/04-01/06-960-tEN, paragraphs 7-
9.
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evidence.?

7. Inits “Decision Regarding the Timing and Manner of Disclosure and the Date
of Trial” of 9 November 2007, the Chamber indicated that the prosecution had
made certain late requests to information providers in respect of the evidence
it was seeking to disclose,'” and it noted that 24 of the prosecution’s witnesses
had been referred to the Victims and Witnesses Unit “significantly and
unjustifiably late”.!’ In order to enable the prosecution to finalise its review of
the materials in its possession, and to facilitate the implementation of
necessary protective measures, the Chamber imposed a deadline of 14
December 2007 for the prosecution to serve the entirety of its evidence, in an
unredacted form.? The Chamber accepted the defence submission that a
period of 12 weeks for preparation was necessary between the full and final
disclosure of the prosecution evidence and the commencement of the trial,
and having imposed the deadline of 14 December for full disclosure of the

prosecution evidence, the 31 March 2008 was identified as the trial date.?

8. On 10 December 2007, the prosecution submitted its “Application for
Extension of Time Limit for Disclosure”! in which it requested an extension
beyond 14 December 2007 in relation to certain items of evidence including
“the evidence which the Prosecution intends to disclose in redacted form by
14 December 2007; the evidence which will not be collected prior to the 14
December 2007 deadline; the evidence the collection of which is being

finalised; the evidence subject to Article 54(3)(e) restrictions; and the evidence

’ Submissions on Preliminary Issues, 24 September 2007, ICC-01/04-01/06-957-tEN, paragraph 26.

' Decision Regarding the Timing and Manner of Disclosure and the Date of Trial, 9 November 2007, ICC-
01/04-01/06-1019, paragraph 19.

"' Decision Regarding the Timing and Manner of Disclosure and the Date of Trial, 9 November 2007, ICC-
01/04-01/06-1019, paragraph 20.

2 Decision Regarding the Timing and Manner of Disclosure and the Date of Trial, 9 November 2007, ICC-
01/04-01/06-1019, paragraph 25.

" Decision Regarding the Timing and Manner of Disclosure and the Date of Trial, 9 November 2007, ICC-
01/04-01/06-1019, paragraph 29.

' 10 December 2007, ICC-01/04-01/06-1072-Conf-Exp and Prosecution application for extension of time limit
for disclosure, Public redacted version, 10 December 2007, ICC-01/04-01/06-1073.

No. ICC-01/04-01/06 7/55 24 April 2008



|CC-01/04-01/06-1311-Anx2 08-05-2008 8/55 EO T

to be taken from expert witnesses”.1

9. At the Status Conference on 13 December 2007, the Chamber permitted the
prosecution to delay disclosure of certain material, as identified in its 10
December 2007 application.’* The Chamber allowed the prosecution to serve
redacted or summary versions of statements provided by witnesses in respect
of whom a decision by the Victims and Witnesses Unit of the Court was
outstanding as of 14 December 2007, with service of full non-redacted
statements to be effected by 31 January 2008. The Chamber expressed the
view that the limited extension of the deadline until 31 January 2008 should
facilitate the process of determining the applications and implementing the
necessary witness protective measures.’” The time limit for the disclosure of
expert witness evidence and of the transcripts of re-interviews with witnesses
was extended until 29 February 2008 (with video/audio recordings of the re-
interviews to be disclosed by 31 January 2008)."® For other categories of

evidence, the 14 December 2007 deadline was not altered.

10. On 14 December 2007, the prosecution submitted an application,’ which was
granted by the Chamber,? to extend the 14 December 2007 deadline to 17
December 2007.

11. In its part public, part confidential oral decision on 18 January 2008,2 the
Chamber analysed six filings of the prosecution seeking to lift, impose and

retain redactions.??

'* Prosecution application for extension of time limit for disclosure, 10 December 2007, ICC-01/04-01/06-1073,
paragraph 6.

' 1CC-01/04-01/06-T-65-ENG, page 12, lines 10-24.

'7 [CC-01/04-01/06-T-65-ENG, page 10, lines 19-25.

'® [CC-01/04-01/06-T-65-ENG, page 15, lines 11-14.

' Prosecution’s request to extend the time limit for disclosure, 14 December 2007, ICC-01/04-01/06-1093.

20 Order on “Prosecution’s request to extend the time limit for disclosure”, 17 December 2007, ICC-01/04-
01/06-1095.

2 [CC-01/04-01/06-T-71-ENG; 1CC-01/04-01/06-T-72-Conf-Exp-ENG, page 1, line 8 to page 10, line 23.

2 Prosecution’s application for lifting of redactions, non-disclosure of information and disclosure of summary
evidence, 12 December 2007, 1CC-01/04-01/06-1081 and confidential ex parte Annexes 1-75; Prosecution’s
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12.In its filing of 25 January 2008, entitled “Prosecution’s submission of
information on certain individuals pursuant to the ex parte Order of the Trial
Chamber of 18 January 2008”, the prosecution set out the personal
circumstances of a number of witnesses and the risks it was asserted they

faced.” This was updated on 4 February 2008.2

13. On 30 January 2008, the prosecution filed a confidential, ex parte prosecution
and Registry only application, entitled “Prosecution’s Application for Non-
Disclosure of Information Provided by Witness [REDACTED]”.? This was
granted on 31 January 2008 in a confidential ex parte prosecution and Registry

only order.?

14. On 30 January 2008, in light of the prosecution’s applications to the Chamber
for non-disclosure of information, disclosure of evidence in summary form,

redactions and the lifting of redactions,” the Chamber suspended the 31

application for non-disclosure of information on the basis of Article 54(3)(f), 13 December 2007, ICC-01/04-
01/06-1085-Conf-Exp; Prosecution’s application for lifting of redactions and non-disclosure of information, 13
December 2007, ICC-01/04-01/06-1087 and confidential ex parte Annexes 1-74; Prosecution’s provision of
witness statements and request to disclose summary evidence further to the “Prosecution’s Request for lifting of
redactions, non-disclosure of information and disclosure of summary evidence”, filed 12 December 2007, 19
December 2007, ICC-01/04-01/06-1098 and confidential ex parte Annexes 1-5; Prosecution’s application for
non-disclosure of information on the basis of Article 54(3)(f), 21 December 2007, 1CC-01/04-01/06-1102,
confidential prosecution and defence Annexes and confidential ex parte prosecution only Annexes;
Prosecution’s submission of statements pursuant to ex parte hearing on 10 January 2008, 14 January 2008, ICC-
01/04-01/06-1115-Conf-Exp and confidential ex parte Annexes 1-35.

% 25 January 2008, ICC-01/04-01/06-1132-Conf-Exp.

# Prosecution’s updated submission of information on certain individuals pursuant to the ex parte order of the
Trial Chamber of 18 January 2008, 4 February 2008, ICC-01/04-01/06-1155-Conf-Exp.

%5 Prosecution’s application for non-disclosure of information provided by witness [REDACTED], 30 January
2008, ICC-01/04-01/06-1143-Conf-Exp.

%% Order granting prosecution’s application for non-disclosure of information provided by a witness, 31 January
2008, ICC-01/04-01/06-1146-Conf-Exp.

*7 Prosecution's Application for direction on the lifting of redactions and for non-disclosure of information, 31
October 2007, ICC-01/04-01/06-1008 with confidential ex parte prosecution only annexes; Prosecution's
Application for lifting of redactions, non-disclosure of information and disclosure of summary evidence, 7
December 2007, ICC-01/04-01/06-1067 with confidential ex parte prosecution only Attachment A and
Annexes; Prosecution's request to schedule a hearing on disclosure, 10 December 2007, ICC-01/04-01/06-1068;
Prosecution's Application for extension of time-limit for disclosure, 10 December 2007, ICC-01/04-01/06-1072-
Conf-Exp and ICC-01/04-01/06-1073 and defence response filed on 11 December 2007 (notified on 12
December 2007), ICC-01/04-01/06-1076; Prosecution's Application for non-disclosure of information on the
basis of Article 54(3)(f), 13 December 2007, 1CC-01/04-01/06-1085-Conf-Exp and 1CC-01/04-01/06-1086;
Prosecution's Application for lifting of redactions and non-disclosure of information, 13 December 2007
(notified on 14 December 2007), ICC-01/04-01/06-1087 with confidential ex parte prosecution only annexes;
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January 2008 deadline and scheduled a Status Conference on 12 and 13
February 2008 for further consideration of the deadline for disclosure and its

impact on the date of the commencement of the trial.?®

15. On 6 February 2008, the prosecution filed a confidential, ex parte prosecution
and Registry only application entitled “Prosecution’s further application for
non-disclosure of information provided by witness [REDACTED]"?
requesting additional redactions to the evidence of this particular witness.
The redactions sought were granted on a temporary basis pending a full
consideration of the issue which was listed for an ex parte oral Status
Conference on 12 and 13 February 2008.%° The defence filed a response to the
application on 21 February 2008.%' This application is discussed in Annex B to

this Decision.

16. On 14 February 2008, the prosecution filed a “Prosecution’s application for
redactions pursuant to Rule 81(2)” which sought the redaction of the name of
a [REDACTED] in the statement of Witness 24 [REDACTED].3? As the

deadline for the disclosure of the material was 15 February 2008, the Chamber

Prosecution's Request to extend the time-limit for disclosure, 14 December 2007, ICC-01/04-01/06-1093;
Prosecution's Provision of witness statements and request to disclose summary evidence further to the
'Prosecution's request for Application for lifting of redactions, non-disclosure of information’ filed 12 December
2007, 19 December 2007, ICC-01/04-01/06-1098 with confidential ex parte prosecution only Annexes;
Prosecution's explanatory note to the defence vis-a-vis four videos, 18 January 2008, ICC-01/04-01/06-1120-
Conf and ICC-01/04-01/06-1121-Conf-Exp. See also defence response filed on 4 January 2008, 1CC-01/04-
01/06-1104. See also Registrar's observations on the disclosure of evidence, 12 December 2007, 1CC-01/04-
01/06-1082-Conf, and Defence response to the Registrar's submission filed on 3 January 2008, 1CC-01/04-
06/06-1103-Conf-Corr.

%8 Decision suspending deadline for final disclosure, 30 January 2008, ICC-01/04-01/06-1141, paragraph 4.

* 6 February 2007, 1CC-01/04-01/06-1157-Conf-Exp; a confidential redacted version of this application was
filed on the same day: ICC-01/04-01/06-1158-Conf.

*® Order on prosecution’s further application for non-disclosure of information provided by a witness, 7
February 2008, ICC-01/04-01/06-1159-Conf-Exp; Further Order on prosecution’s application for non-disclosure
of information provided by a witness dated 6 February 2008, 28 February 2008, ICC-01/04-01/06-1196-Conf. A
confidential redacted version of these orders was issued on |1 March 2008: Decision issuing a redacted version
of “Order granting prosecution’s application for non-disclosure of information provided by a witness” filed on
31 January 2008 and of “Order on prosecution’s further application for non-disclosure of information provided
by a witness” filed on 7 February 2008, ICC-01/04-01/06-1221-Conf, ICC-01/04-01/06-1221-Conf-Anx!1, ICC-
01/04-01/06-1221-Conf-Anx2, and Corrigendum, 13 March 2008, ICC-01/04-01/06-1221-Conf-Corr

*! Réponse de la Défense 4 la “Redacted version of prosecution’s application for non-disclosure of information
provided by witness [REDACTED]” du 30 janvier 2008, ainsi qu’a la “Redacted version of prosecution’s
further application for non-disclosure of information provided by witness [REDACTED]” du 6 février 2008, 21
February 2008, ICC-01/04-01/06-1283-Conf.

"2 14 February 2008, ICC-01/04-01/06-1165.
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granted the redactions sought on a temporary basis on 15 February and listed
the issue for full consideration at the Status Conference on 12 March 2008.3
The defence filed a response to the application on 29 February 2008.** This

application is dealt with in Annex D.

17.On 29 February 2008, the prosecution filed a confidential, prosecution and
defence only filing (with a confidential, ex parte, prosecution only Attachment
and Annexes) entitled “Prosecution’s Application to Rely on Two Witnesses,
for Non-Disclosure of Information and for Disclosure of Summary
Evidence” ® This application concerns the statements, the transcripts and ten
documents relating to two witnesses (WWWW-0298 and WWWW-0299) the
prosecution placed on its trial witness list on 31 January 2008. The prosecution
requested the temporary non-disclosure of information pursuant to Rule 81(4)
and leave to disclose summary evidence under Article 68(5) until such time as
the witnesses are adequately protected “but certainly in advance of trial”.*
These witnesses were discussed during the Status Conference on 13 February
2008 and a further ex parte confidential Status Conference took place on 13
March 2008 at which the Victims and Witnesses Unit and the prosecution
made submissions.” Although the overall approach of the Chamber to these
matters is set out below, an oral ruling was delivered on 13 March 2008

concerning these two witnesses.*

18.0On 29 February 2008, the prosecution filed a confidential “Prosecution’s

submission of information on the status of one witness and request for non-

** Order on prosecution’s application for redactions pursuant to Rule 81(2) filed on 14 February 2008, 15
February 2008, ICC-01/04-01/06-1172.

3 Réponse de la Défense & la “Prosecution’s application for redactions pursuant to Rule 81(2)” datée du 14
février 2008, 29 February 2008, ICC-01/04-01/06-1201.

** Prosecution’s application to rely on two witnesses, for non-disclosure of information and for disclosure of
summary evidence, 29 February 2008, 1CC-01/04-01/06-1202-Conf, and confidential ex parte prosecution only
Attachment A and Annexes 1-18.

% Prosecution’s application to rely on two witnesses, for non-disclosure of information and for disclosure of
summary evidence, 29 February 2008, ICC-01/04-01/06-1202-Conf, paragraph 3.

7 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 19, line 22; ICC-01/04-01/06-T-80-Conf-Exp-ENG.

*# 1CC-01/04-01/06-T-80-Conf-Exp-ENG, page 38, line 12 to page 41, line 16.
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disclosure of information” which informed the Chamber of the withdrawal of
one witness (WWWW-110) from its trial witness list and, inter alia, requested
the temporary redaction of his name in one document pursuant to Rule 81(4),
pending a decision on the disclosure of his statements which contain
potentially exculpatory material.®® The defence responded to the submission

on 20 March 2008.4 This application is discussed in Annex C to this Decision.

19. Finally, on 29 February 2008, the day the deadline for the disclosure of expert
evidence expired, the prosecution filed an application for the variation of the
time limits for the disclosure of the evidence of expert witnesses until one
month prior to the commencement of the trial.#! The Trial Chamber’s agenda
issued on 5 March 2008 listed the issue of the joint instruction of experts,
referring to the prosecution’s application, for oral submissions on 12 March

2008.4

20. As regards the extent of disclosure of the prosecution’s evidence, particular
redactions, the consequences of interlocutory appeals and the date of trial, the
prosecution, in part, founded its arguments on the proposition that the
Chamber had imposed a revised deadline of 31 January 2008 for the full
disclosure of the prosecution’s evidence (i.e. without redactions) on the basis
that this would allow the Victims and Witnesses Unit sufficient time to put in
place any protective measures or for the prosecution to secure alternative
protection arrangements.* The prosecution submitted that it had fulfilled its
obligations pursuant to the order for disclosure by 31 January 2008 and that it

was waiting for protective measures to be put in place, on its

* 29 February 2008, ICC-01/04-01/06-1203-Conf with confidential ex parfe prosecution only Attachment A
and Annexes

** Réponse de la Défense & la “Prosecution’s submission of information on the status of one witness and request
for non-disclosure of information”, 20 March 2008, ICC-01/04-01/06-1238-Conf.

*! Prosecution’s application for variation of time-limits for disclosure of expert witnesses’ evidence, 29 February
2008, ICC-01/04-01/06-1204 (the application was notified on 3 March 2008).

“2 The Trial Chamber’s agenda for the Status Conference on 12 March 2008 and scheduling order, 5 March
2008, ICC-01/04-01/06-1209.

“1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 35, lines 7-11.
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recommendation, by the Victims and Witnesses Unit in respect of
[REDACTED] witnesses (see Annex A).# In these circumstances, the
prosecution requested the Chamber to order the Victims and Witnesses Unit
to implement protective measures in respect of these [REDACTED] witnesses,
but it withdrew an earlier written submission that the Chamber, proprio motu,
should protect those witnesses (see paragraph 53 below).#s On 13 February
2008 the prosecution indicated that of its trial witnesses, 16 had been disclosed
in full to the defence in a non-redacted form.# In fact, as the prosecution set
out in its filing of 15 February 2008,#” only the statements of 8 witnesses had
been disclosed in a wholly non-redacted form because for 8 witnesses the
Chamber has approved limited redactions. Notwithstanding the history set
out above of incomplete disclosure, during the Status Conference on 12
February 2008, the prosecution submitted that it was “committed to
commencing the trial” on 31 March 2008 which it suggested continued to be
achievable,® arguing that — having sought variation of the relevant deadlines
just before their expiry — it had complied with the Court’s orders and it had
disclosed all the incriminating evidence it was obliged to serve 3 months prior
to 31 March, pursuant to the Chamber’s decision of 13 December 2007. The
prosecution informed the Chamber that it intended to call 35 witnesses and

not the 44 of which the defence had been notified.>°

21. As regards the evidence it had received, the defence submitted that prior to
the Status Conference the accused had been informed that 44 witnesses were

to be called by the prosecution to give evidence during the trial, of which the

* 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 35, lines 13-17. These witnesses are the first [REDACTED]
witnesses in Annex A to the Prosecution’s response to the victims and witnesses unit report on the status of
referrals, 29 January 2008, ICC-01/04-01/06-1138-Conf-Exp (see ICC-01/04-01/06-T-76-Conf-Exp-ENG, page
37, line 19).

* 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 38, lines 13-23.

“ 1CC-01/04-01/06-T-75-ENG, page 1, line 20

47 prosecution’s information on the status of disclosure, 15 February 2008, 1CC-01/04-01/06-1170-Conf-Exp,
paragraph 7.

* 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 33, line 22.

* 1CC-01/04-01/06-T-75-ENG, page 14, lines 7-9.

*1CC-01/04-01/06-T-75-ENG, page 16, line 21.
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identities of 17 had been revealed and full witness statements had been
provided in respect of only 9.5 It was suggested by defence counsel that since
14 December 2007 very little additional material had been disclosed to the
defence by the prosecution.? Additionally, the defence submitted because of
the late indication that certain witnesses would no longer be relied on by the
prosecution, it had wasted time and resources in investigating evidence which

is no longer part of the prosecution’s evidence.*

22. As of 28 March 2008, the defence and the Chamber have been informed by the
prosecution that 31 witnesses are to be called to give evidence during the trial
and that their statements, without redactions as to the identity of the
witnesses, have all been disclosed to the defence.* Two expert witnesses on
age determination were added to the prosecution’s witness list on 17 March
2008% and two further expert witnesses in the same field were added to the
list on 28 March 2008.% The report of one of those experts was disclosed to the
defence on 2 April 2008 and the prosecution thereafter filed a “Prosecution’s
application for authorisation to add a further expert report on age
determination to the evidence to be relied on at trial” on 3 April 2008.5 The
defence indicated that it accepted the late disclosure of the report on an

exceptional basis.*

23. On 10 and 21 April 2008, the prosecution filed two applications seeking to add
to the evidence to be relied on at trial the unredacted version of an expert

report on age determination and a number of further items disclosed after 28

' ICC-01/04-01/06-T-75-ENG, page 4, lines 23-25.

2 1CC-01/04-01/06-T-75-ENG, page 5, lines 3-4.

53 1CC-01/04-01/06-T-75-ENG, page 6, lines 8-9.

5 Prosecution’s communication of original versions of incriminatory evidence disclosed to the Defence on 28
March 2008, 1 April 2008, ICC-01/04-01/06-1254-Conf-Anx4.

%5 Prosecution’s communication of original versions of incriminatory evidence disclosed to the defence on 17
March 2008, 19 March 2008, ICC-01/04-01/06-1231-Conf-Anx2.

% Prosecution’s communication of original versions of incriminatory evidence disclosed to the defence on 28
March 2008, 2 April 2008, ICC-01/04-01/06-1254-Conf-Anx4.

373 April 2008, ICC-01/04-01/06-1258.

%% Email communications to the Chamber through the Legal Adviser to the Trial Division on 2 and 4 April 2008.
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March 2008, in some cases due to oversight. Defence responses to these
applications are pending and the applications will be addressed separately by

the Trial Chamber in due course.

24. During the Status Conference on 13 February 2008, submissions were invited
on whether the problems over protecting witnesses and disclosing the
prosecution evidence in full would delay the trial date of 31 March 2008.%
Alternative dates in June 2008 were canvassed in order to allow the defence
12 weeks to prepare for trial.#! In the submission of the defence, a trial date in
June was achievable only if proper disclosure was provided sufficiently in
advance.®? In addition, the defence suggested that interlocutory appeals and
the addition of further witnesses requiring protection may affect the trial

date.®

25. The issue of continued trial preparation whilst an appeal is ongoing,
including consideration of the applications to participate by victims who
allegedly suffered direct harm as a result of the crimes charged against the
accused, was canvassed with the parties and participants on 13 February
2008. The parties and the participants did not contradict the Chamber’s
proposal that it should proceed to determine the applications of alleged direct
victims of the crimes confirmed against the accused while an appeal on

victims’ issues is considered by the Appeals Chamber.*

%% Prosecution’s application for authorization to add the unredacted version of an expert report on age
determination to the evidence to be relied on at the trial, 10 April 2008, ICC-01/04-01/06-1274; Prosecution’s
communication of original versions of 37 items disclosed to the Defence on 15 April 2008 and application for
authorisation to add 19 further items of disclosed evidence to be relied on at trial, 21 April 2008, ICC-01/04-
01/06-1287.

%91CC-01/04-01/06-T-75-ENG, page 2, line 10.

81 1CC-01/04-01/06-T-75-ENG, page 4, line 13

52 [CC-01/04-01/06-T-75-ENG, page 9, lines 2-3.

% 1CC-01/04-01/06-T-75-ENG, page 5, lines 19-25; page 8, lines 18-21.

% 1CC-01/04-01/06-T-75-ENG, page 22, line 19 to page 29, line 17.
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(2) Disclosure of potentially exculpatory material

() The relevant provisions

26. The relevant law pertaining to this issue is contained under the relevant

provisions section for sub-paragraph (1) above (pages 4-5 of this Decision).

(ii)  Procedural history and submissions

27.In the confidential part of its oral decision of 18 January 2008,% the Chamber
addressed the need for the prosecution to disclose potentially exculpatory
material in its possession, bearing in mind the concerns over the safety of the
relevant witnesses. A particular issue addressed by the Chamber was the
prosecution’s proposal that the defence should be furnished with anonymous
and extensively edited potentially exculpatory statements and documents.
The Chamber indicated that before arriving at a conclusion on this material, it
needed to investigate the nature of the suggested risk to the witnesses and
whether the material, in a real sense, assists the accused. In order to undertake
that task the Bench was provided with the underlying documentation for each
witness and the details of any proposed protective measures.®® The Chamber
ordered the prosecution to explore all the options for the individuals in this
potentially exculpatory category, to enable full service of any relevant

material as ordered by the Chamber.#

28. During the confidential part of the Status Conference on 13 February 2008, the
prosecution advanced submissions on the approach to be taken to potentially

exculpatory evidence where the witnesses are possibly at risk of harm.®® The

5 1CC-01/04-01/06-T-72-Conf-Exp-ENG, page 1, line 8 to page 10, line 23.
% 1CC-01/04-01/06-T-72-Conf-Exp-ENG, page 8, line 25; page 9, lines 1-11.
87 1CC-01/04-01/06-T-72-Conf-Exp-ENG, page 10, lines 1-5.

% 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 22.
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prosecution indicated that for 14 (now 13) witnesses in this category they
proposed to concede the evidence that has “exonerating value” by way of
agreed facts.® The relevant witnesses are set out in Annex C to this Decision.”
In relation to a further group of 15 (now 29) witnesses (also listed in Annex
C),”* although concessions may be possible for part of the material, there are

areas of evidence which are not susceptible to agreement and concessions.”

29. The prosecution’s submissions in relation to this latter group of 29 witnesses
have changed to an important extent. During the Status Conference on 13
February 2008 the prosecution conceded that if the Chamber decides that
responsibility for protection lies, in part, with the prosecution, it will, when
under that obligation and to the extent that is achievable, protect individuals
who provide potentially exculpatory evidence (because their identities will
have been revealed).” However, in a confidential, ex parte, prosecution only
filing on 22 February 2008,7 the prosecution sought to persuade the Chamber
that there are 6 witnesses who,”” notwithstanding their potentially
exculpatory evidence which the prosecution does not concede, should remain
anonymous. With these 6 witnesses, the prosecution has disclosed in one case
the witness’s statement,” with redactions, and for the remaining 5 witnesses,”

summaries of their statements which include a section setting out the

% 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 22, lines 17-24.

™ [REDACTED] (WWWW-0103), [REDACTED] (WWWW-0051), [REDACTED] (WWWW-0077),
[REDACTED] (WWWW-0301), [REDACTED] (WWWW-0105), [REDACTED] (WWWW-0104),
[REDACTED] (WWWW-0269), [REDACTED] (WWWW-0023), [REDACTED] (WWWW-0059),
[REDACTED] (WWWW-0118), [REDACTED] (WWWW-0137), [REDACTED] (WWWW-0106),
[REDACTED] (WWWW-0300), [REDACTED] (WWWW-0140).

7' [REDACTED] (WWWW-0048), [REDACTED] (WWWW- 0147), [REDACTED] (WWWW-0062),
[REDACTED] (WWWW-0058), [REDACTED] (WWWW-0067), [REDACTED] (WWWW-0091),
[REDACTED] (WWWW-0092). [REDACTED] (WWWW-0126), [REDACTED] (WWWW-0095),
[REDACTED]  (WWWW-0123), [REDACTED]  (WWWW-0057),  [REDACTED] (WWWW-
0083), [REDACTED] (WWWW-0139), [REDACTED] (WWWW-0096), [REDACTED] (WWWW-0107).
2 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 32, line 20 to page 36, line 16.

7 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 32, line 22 to page 34, line 14.

™ Prosecution’s submussion of information on certain individuals pursuant to the ex parte order of the trial
chamber of 13 February 2008, 22 February 2008, ICC-01/04-01/06-1187-Conf-Exp.

? [REDACTED] (WWWW-0021), [REDACTED] (WWWW-0040), [REDACTED] (WWWW-0020),
[REDACTED] (WWWW-0003), [REDACTED] (WWWW-0034), [REDACTED] (WWWW-0290).

’® [REDACTED] (WWWW-0020).

7 [REDACTED] (WWWW-0021), [REDACTED] (WWWW-0040), [REDACTED] (WWWW-0003),
[REDACTED] (WWWW-0034), [REDACTED] (WWWW-0290).

No. ICC-01/04-01/06 17/55 24 April 2008



|CC-01/04-01/06-1311-Anx2 08-05-2008 18/55 EO T

information from the statements that could be potentially exculpatory.
Additionally, the prosecution intends to disclose relevant excerpts on an
anonymous basis to the defence, pending a ruling by the Chamber on the
most appropriate manner of provision of this information. The prosecution
submits that these witnesses primarily provide evidence of an incriminating
nature, although there are elements which assist the accused. The prosecution
submits that the incriminating nature of the evidence of these witnesses, the
value of the potentially exculpatory evidence (including, in particular,
whether the defence already possesses substantially similar evidence) and the
substantial security risks to the witnesses upon disclosure of their identities,
are all factors for the Chamber to consider in its determination of the need to
disclose the statements and identities of the witnesses to the defence. The
argument of the prosecution is that if a witness provides, in the main,
incriminating information and only limited evidence of a potentially
exculpatory nature — particularly if it is substantially similar to other evidence
in the possession of the defence — and if disclosure of identifying information
would pose significant risks to witness security, the balance between fair
process for the defence and the protection risks to the witnesses may favour
non-disclosure of the statement and identity of the witness.”® The

circumstances of these 6 witnesses are set out in full in Annex C.7”

30. In its confidential “Prosecution’s submission of information on the status of
one witness and request for non-disclosure of information” filed on 29
February 2008 (see paragraph 18 above), the prosecution informed the
Chamber that the statements of a witness withdrawn from its trial witness list
(WWWW-110) contained potentially exculpatory material and requested the

Chamber to determine whether the witness’s identity and his material should

™ Prosecution’s submission of information on certain individuals pursuant to the ex parte order of the Trial
Chamber of 13 February 2008, 22 February 2008, ICC-01/04-01/06-1187-Conf-Exp, paragraphs 4-8.
” [REDACTED] (WWWW-0021), [REDACTED] (WWWW-0040), [REDACTED] (WWWW-0020),
[REDACTED] (WWWW-0003), [REDACTED] (WWWW-0034), [REDACTED] (WWWW-0290).
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be disclosed to the defence.® This application is discussed in Annex C to this

Decision.

31. The limitations on disclosure following agreements made with information
providers made pursuant to Article 54(3)(e) of the Statute were discussed at
the Status Conference on 13 March 2008 and the Chamber ordered the
prosecution to file a written submission by 28 March 2008 identifying, on an
ex parte basis, the areas of evidence which are potentially exculpatory and
which cannot be disclosed due to the information provider’s restrictions,
whilst at the same time identifying the alternative evidence which the

prosecution has been able to disclose.®!

32. On 28 March 2008, the prosecution filed written submissions as ordered.®
On 3 April 2008, the Chamber issued an order requesting additional
information from the prosecution to enable the Chamber to consider the
issue fully.®* At a Status Conference on 9 April 2008, the prosecution was
requested to file a written submission on the matters which needed to be
dealt with ex parte and the Chamber adjourned all other issues to an inter
partes hearing.®# On 22 April 2008, the defence filed a response to the
prosecution’s submission of 28 March.®> The matters raised therein will be

addressed in a separate decision of the Chamber in due course.%

%029 February 2008, 1CC-01/04-01/06-1203-Conf with confidential ex parte prosecution only Attachment A
and Annexes.

1 1CC-01/04-01/06-T-79-ENG, page 6, line 4 to page 9, line 14.

8 Prosecution’s submission on undisclosed documents containing potentially exculpatory information, 28
March 2008, ICC-01/04-01/06-1248.

B Order on the “Prosecution’s submission on undisclosed documents containing potentially exculpatory
information™, 3 April 2008, ICC-01/04-01/06-1259; Prosecution’s submission on Article 54(3)(¢) confidentiality
agreements, 7 April 2008, ICC-01/04-01/06-1267, and public Annexes 1 and 2.

% 1CC-01/04-01/06-T-81-Conf-Exp-ENG, page 24, line 22 to page 25, line 5; page 26, lines 2-3.

% Réponse de la Défense 4 la “Prosecution’s submission on undisclosed documents containing potentially
exculpatory information” datée du 28 mars 2008, 22 April 2008, ICC-01/04-01/06-1291.

86 Scheduling Order, 16 April 2008, ICC-01/04-01/06-1283; Prosecution’s additional information on the
Undisclosed Evidence, 15 April 2008, ICC-01/04-01/06-1281.

No. ICC-01/04-01/06 19/55 24 April 2008



|CC-01/04-01/06-1311-Anx2 08-05-2008 20/55 EO T

(3) Responsibility for providing protective measures

(i) The relevant provisions

Article 43 of the Statute, “The Registry”:

[...]
6. The Registrar shall set up a Victims and Witnesses Unit within the Registry. This Unit shall

provide, in consultation with the Office of the Prosecutor, protective measures and security
arrangements, counselling and other appropriate assistance for witnesses, victims who
appear before the Court, and others who are at risk on account of testimony given by such
witnesses. The Unit shall include staff with expertise in trauma, including trauma related to
crimes of sexual violence.

Article 68, “Protection of the victims and witnesses and their participation in the

proceedings”:

1. The Court shall take appropriate measures to protect the safety, physical and
psychological well-being, dignity and privacy of victims and witnesses. In so doing,
the Court shall have regard to all relevant factors, including age, gender ... health,
and the nature of the crime, in particular, but not limited to, where the crime involves
sexual or gender violence or violence against children. The Prosecutor shall take such
measures particularly during the investigation and prosecution of such crimes. The
measures shall not be prejudicial to or inconsistent with the rights of the accused and
a fair and impartial trial.

[...]

4. The Victims and Witnesses Unit may advise the Prosecutor and the Court on appropriate
protective measures, security arrangements, counselling and assistance as referred to in
Article 43, paragraph 6.

Regulation 96 of the Regulations of the Registry, “Protection Programme”:

1. The Registry shall take all necessary measures to maintain a protection programme for
witnesses, including accompanying support persons, and others considered to be at risk of
harm and/or death on account of a testimony given by such witnesses or as a result of their
contact with the Court.

2. An application for inclusion in the protection programme may be filed by the Prosecutor or
by counsel.

3. In assessing admission to the protection programme, in addition to the factors set out in
article 68, the Registry shall consider, inter alia, the following;
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i. The involvement of the person before the court;
ii. Whether the person himself or herself, or his or her close relatives are
endangered because of their involvement with the Court; and
ili. Whether the person agrees to enter the protection programme.

4. Inclusion in the protection programme shall be subject to the decision of the Registrar after
the assessment made under sub-regulation 3.

5 [.]

(i)  Procedural history and submissions

The Victims and Witnesses Unit

33. On 25 January 2008 the Victims and Witnesses Unit submitted a report on the
status of witness referrals.¥” It indicated that the prosecution had referred a
total of [REDACTED)] applications to the Victims and Witnesses Unit of which
[REDACTED] had been accepted into the Court’s Protection Programme and
for whom protective measures were in place. A further [REDACTED], who
had only recently been referred, were under assessment by the Victims and
Witnesses Unit, with decisions expected by [REDACTED] and any protective
measures in respect of these [REDACTED] were to be implemented by the
[REDACTED)]. For [REDACTED] of the applications, the prosecution had not
made the applicants available for assessment. A further [REDACTED]
applications had been withdrawn and [REDACTED] applications had been

rejected.

34. During the closed, ex parte Status Conference on 12 and 13 February 20088
the Victims and Witnesses Unit sought to address the main contentions of

the prosecution which criticised the work of the Unit, namely that:

¥ Victims and witnesses unit report on the status of referrals, 25 January 2008, ICC-01/04-01/06-1131-Conf-
Exp.

% See also Victims and Witnesses Unit report on its oral submissions, 15 February 2008, ICC-01/04-01/06-
1173-Conf-Exp.
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i) The Victims and Witnesses Unit is in breach of the strategic plan of

the Court in relation to the protection of victims and witnesses; #

ii) The Victims and Witnesses Unit has abandoned a set of criteria
which had been previously applied to the protection of victims and

witnesses (see paragraph 40);* and

iiiy ~ The Chamber, proprio motu, should provide for the protection of
witnesses in the absence of protection from the Victims and

Witnesses Unit.%!

35. In dealing with these points, the Victims and Witnesses Unit revealed that a
fundamental difference of approach had emerged between the prosecution
and the Unit during the preceding year that has impeded the progress of
this case.”? Indeed, the Victims and Witnesses Unit urged the Chamber to
resolve this disagreement, for the benefit of this trial and those to follow.
Overall, the stance of the Victims and Witnesses Unit can be summarised as

follows.

36. First, the Chamber was reminded of Regulation 96 of the Regulations of the
Registry (set out above) which provides that the Registry, when assessing
admission to the protection programme, shall take account of the
involvement of the person before the Court, whether the person himself or
herself, or his or her close relatives are endangered because of their
involvement with the Court and whether the person agrees to enter the

protection programme.

8 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 10, lines 3-5.

* [CC-01/04-01/06-T-74-Conf-Exp-ENG, page 10, lines 6-8.

%' ICC-01/04-01/06-T-74-Conf-Exp-ENG, page 10, lines 9-11.
*21CC-01/04-01/06-T-74-Conf-Exp-ENG, page 11, lines 13-15.
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37. Second, the Victims and Witnesses Unit submitted that the protection of
witnesses is not the sole responsibility of a particular organ of the Court®
and that the Prosecutor has an independent duty to protect witnesses.* It
was argued that by Article 68% this is a generic obligation encompassing the
Court as a whole and in particular the Chamber, the prosecution and the

Victims and Witnesses Unit:

The Court shall take appropriate measures to protect the safety, physical and
psychological well-being, dignity and privacy of victims and witnesses. In so doing,
the Court shall have regard to all relevant factors, including age, gender [...] health,
and the nature of the crime, in particular, but not limited to, where the crime involves
sexual or gender violence or violence against children. The Prosecutor shall take
such measures particularly during the investigation and prosecution of such crimes
[...] (emphasis added to reflect the content of the submissions).

38. Third, it was contended that the obligation to provide protection only

relates to risks arising out of interaction with the Court.%

39. Fourth, the Unit maintained that the assessment of risk should coincide with
an assessment of the impact of protective measures on the life of the witness
and the ultimate decision should be proportionate.”” Frequently, if a witness
is included into the protection programme, [REDACTED].”® The Unit has
adopted a risk-assessment model that has been tested across, and approved
by, numerous agencies.” [REDACTED].'® Thereafter, a recommendation for
inclusion in the protection programme is dependent, in part, on the type of
protection that will be suitable for the individual.' It follows that the steps
which are taken for any particular individual will be tailor-made to meet

their situation and requirements. This process can involve the Victims and

” ICC-01/04-01/06-T-74-Conf-Exp-ENG, page 12, lines 12-13.

> 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 17, lines 4-5 and 8.
*> ICC-01/04-01/06-T-74-Conf-Exp-ENG, page 12, lines 17-18.

% 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 13, lines 1-2.

7 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 13, lines 13-18.

% 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 30, lines 1-9.

% ICC-01/04-01/06-T-74-Conf-Exp-ENG, page 30, line 23.

"% 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 31, line 18.

91 ICC-01/04-01/06-T-74-Conf-Exp-ENG, page 31, line 23.
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Witnesses Unit making decisions about the reliability, truthfulness and

weight of the evidence provided to them.}%

40. Fifth, the Chamber was informed that during the period whilst the Victims
and Witnesses Unit was seeking agreement with the prosecution on these

issue, they agreed upon [REDACTED] criteria (see paragraph 34(ii)):

iy  [REDACTED];

iiy  [REDACTED];

iii) [REDACTEDJ;

iv)  [REDACTED].13

41. However, as indicated above, problems have arisen between the
prosecution and the Victims and Witnesses Unit, and in particular as
regards the interpretation and application of these principles. In the
submission of the Unit, the quality of the information underpinning the
assessment for each criterion has not always been adequate!® and on
occasion the information has not been tested. Furthermore, it is suggested
that a mechanistic approach to these criteria has led to inappropriate
results.’® Not least, the Victims and Witnesses Unit rejected the approach
originally applied of automatically granting entry into the protection
programme whenever [REDACTED] of the criteria were met. The Victims
and Witnesses Unit therefore views this as an organic and developing area

and currently uses the [REDACTED)] criteria as no more than one of the

Y92 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 33, line 2.

'% [CC-01/04-01/06-T-74-Conf-Exp-ENG, page 14, line 8.

1% 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 14, lines 24-25.
1% 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 15, lines 7-17.
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available tools for the detailed assessment process.’% The Unit rejected the
prosecution’s suggestion that a change in the approach to assessment was

preventing the latter from exercising its statutory duty under Article 68.1

42. The Victims and Witnesses Unit submitted the prosecution has tended to
apply an inappropriately low threshold for inclusion into the group of
[REDACTED)], set out in paragraph 40(i) above).l® As regards exposure to
harm, the Unit indicated that it is impossible to eliminate all danger because
the operations of the Court carry an inherent risk, and in consequence the
approach should be, in the first instance, to make an assessment and
thereafter to mitigate any risk to an acceptable level, by good practices and
protective measures.'” The Victims and Witnesses Unit submitted its role
was to exercise independent judgment on the applications, as opposed

merely to implementing the wishes of the parties.

43. Therefore, although the Victims and Witnesses Unit takes into account
information relating to risk provided by the prosecution, it does not do so
unquestioningly but rather it conducts its own assessment as to the
reliability of the information and the likelihood of risk. This part of the
process, whereby an overall threat-rating is reached, focuses on the
likelihood and severity of the risk,!’* and admission!!! into the protection
programme is only triggered if there is a high likelihood that the witness
will be harmed or killed unless action is taken.!? Intimidation alone is not

considered to be sufficient.

'% 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 15, lines 20-24; page 16, line 5.

:ZZ ICC-01/04-01/06-T-74-Conf-Exp-ENG, page 17, lines 1-6.
ICC-01/04-01/06-T-74-Conf-Exp-ENG, page 16, line 8.

' CC-01/04-01/06-T-74-Conf-Exp-ENG, page 17, lines 17 and 23.

91CC-01/04-01/06-T-74-Conf-Exp-ENG, page 30, line 20 to page 33, line 14.

' 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 18 and following.

"2 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 41, lines 5-13.
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44. [REDACTED].1

45. The Victims and Witnesses Unit rejected the suggestion that the witnesses
that have been referred to it are collectively at risk because of potential
threats from [REDACTED] in the Democratic Republic of Congo, following
disclosure to the defence of their identities. It was submitted that part of the
fallacy in the prosecution argument lies in an apparent assumption that all
witnesses will give evidence in court without any protective measures, such

as screens or voice distortion.!4

46. The Victims and Witnesses Unit contended that if the prosecution’s general
approach on this issue is followed it would result in all the witnesses
[REDACTED] living in areas of risk needing full security measures,
[REDACTED], before their identities can be revealed.’’® The Unit suggested
that the Court should take appropriate action, including steps falling short
of full participation in the protection programme, only if there are specific
threats based on reliable information, having conducted careful
investigations in the field.!¢ Therefore, the Victims and Witnesses Unit
submitted that it was not appropriate to [REDACTED] witnesses
(REDACTED].

47. The Victims and Witnesses Unit have investigated each of the occasions
when it has been alleged that threats of a general or a specific nature have
been made, always taking into account the background that there is a high
level of criminality in certain areas and that [REDACTED].!” In each
instance none of the general threats have led to appreciable difficulties and

where specific individuals have been approached in a hostile manner, on

' 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 25, lines 1-9.

''* [CC-01/04-01/06-T-74-Conf-Exp-ENG, page 18, line 5 to page 19, line 9.
"> [CC-01/04-01/06-T-74-Conf-Exp-ENG, pages 18 and 19.

"6 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 20, lines 1-14.

"7 1CC-01/04-01/06-T-74-Conf-Exp-ENG, pages 20-25.
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investigation they frequently do not wish for [REDACTED]. As regards the
general risks that result, inter alia, from the high levels of [REDACTED)],
witnesses who are assessed by the Unit to be at risk are offered other forms
of assistance in the protection programme. However, not infrequently

witnesses refuse to participate in the full programme.

48. [REDACTED].118

49. The Victims and Witnesses Unit addressed the possibility that

[REDACTED].'"®

50. [REDACTED].10

51. The Victims and Witnesses Unit expressed concern that the prosecution

[REDACTED], which may be binding on it, without prior consultation.!

52. Following the notification to the Victims and Witnesses Unit (which the
Chamber ordered orally on 13 March 2008)? of the “Prosecution’s
submission of information on the 29 February 2008 disclosure of
incriminatory evidence and request for protection”,? the Unit filed a reply
to the submission on 28 March 2008.*** The Unit submitted that the drafting
history of the Statute clearly showed that the intention of the drafters was to
establish an independent Victims and Witnesses Unit. The interpretation of
the role of the Unit advanced by the prosecution would reduce its role to

that of an implementer of the requests of the parties and participants

" 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 23, lines 3-14.

' 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 42, lines 1-6.

20 |CC-01/04-01/06-T-76-Conf-Exp-ENG, page 41, lines 4-8.

2! 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 41, lines 9-25.

122 1CC-01/04-01/06-T-80-Conf-Exp-ENG, page 25, line 4 to page 26 line 17.

1237 March 2008, ICC-01/04-01/06-1212 with confidential ex parte prosecution only Attachment A.

1% yictims and Witnesses Unit reply to Prosecution’s submission of information on the 29 February 2008
disclosure of incriminatory evidence and request for protection, 28 March 2008, ICC-01/04-01/06-1249-Conf-
Exp.
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without performing any independent assessment.'

The Prosecution

53. In its filing of 29 January 2008, the prosecution suggested that the Victims
and Witnesses Unit had responsibility to address “all security risks”, and
should strive for “maximum security of all participants”.!® It requested the
Chamber to provide “proprio motu for the protection” of the [REDACTED]
witnesses in respect of whom there was dispute between the Victims and
Witnesses Unit and the prosecution as to which body should provide the
necessary protective measures. It was suggested this dispute was delaying
disclosure of the full statements and the identities of these witnesses.'” In
the alternative, the prosecution requested the Chamber to order the Registry
to protect the witnesses (see paragraph 20 above). Additionally, the
prosecution requested a delay to the 31 January 2008 deadline for disclosure,

in order to enable the implementation of protective measures.'?

54. The prosecution referred to certain strategies and threats that have been

employed by [REDACTED]. The following example was set out:

[REDACTED]. =

55. Additionally, it was suggested that [REDACTED].1®

56. At the Status Conference on 12 and 13 February 2008, the prosecution argued

that under Article 43(6) the Victims and Witnesses Unit is the body that is

25 1CC-01/04-01/06-1249-Conf-Exp, paragraphs 5-14.

126 Prosecution’s response to the victims and witnesses unit report on the status of referrals, 29 January 2008,
ICC-01/04-01/06-1138-Conf-Exp, paragraph 5.

127 prosecution’s response to the victims and witnesses unit report on the status of referrals, 29 January 2008,
1CC-01/04-01/06-1138-Conf-Exp, Annex A (first [REDACTED)] witnesses).

128 prosecution’s response to the victims and witnesses unit report on the status of referrals, 29 January 2008,
ICC-01/04-01/06-1138-Conf-Exp, paragraph 29.

1% prosecution’s response to the victims and witnesses unit report on the status of referrals, 29 January 2008,
ICC-01/04-01/06-1138-Conf-Exp, paragraph 14.

10 Prosecution’s response to the victims and witnesses unit report on the status of referrals, 29 January 2008,
ICC-01/04-01/06-1138-Conf-Exp. paragraphs 14-18.
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responsible, following consultation, for providing protective measures and
security.®! In particular, it was suggested that the prosecution does not have
the budget to provide protective measures. The prosecution accepted that all
levels of protection needed to be explored on an individual basis,'® but
nonetheless it submitted that “the risk to witnesses must be eliminated to the
highest degree possible” and that the risk to which a witness is exposed
should be “as close as possible to zero” and that it was, therefore, in dispute
with the Victims and Witnesses Unit over the assessment of what level of risk
is acceptable.”® In summary, the prosecution contended that the Unit is
obliged by the Statute to provide protective measures for all witnesses “who
are at risk” and not just those who meet the Victims and Witnesses Unit’s
threshold® (viz. a high likelihood that the witness will be harmed or killed

unless action is taken) and that, in real terms, all risk should be eliminated.®

57. [REDACTED].1%

58. The prosecution, with the assistance of the Victims and Witnesses Unit,
provided detailed information in respect of the protection status of all its
witnesses, including the dates at which referrals were made to the Victims
and Witnesses Unit and the reasons for the disagreements on the current
protection assessments by the Victims and Witnesses Unit.!¥ In Annexes A
and C to this Decision the Bench has undertaken a detailed analysis of the
position of each of the [REDACTED] witnesses about whom there is a
dispute between the Victims and Witnesses Unit and the Prosecution. As

part of this process it emerged that several of the witnesses failed to

1 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 35, lines 20-24.

132 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 36, lines 3-9
1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 36, lines 17-25.

13* 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 37, lines 10-14.

133 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 37, line 22.

1% 1CC-01/04-01/06-T-74-Conf-Exp-ENG page 44, line 6.

137 ICC-01/04-01/06-T-74-Conf-Exp-ENG, page 47, line 16 to page 95, line 3.
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[REDACTED]® and [REDACTED] had only been referred on
[REDACTED].”® In respect of the individuals who failed to [REDACTED],
or with whom contact has been difficult to establish, the prosecution
informed the Court that it no longer seeks to include them as trial
witnesses.® In respect of at least one witness (WWWW-0286), the
prosecution had at the time of the Status Conference (12 February 2008) not
yet taken a final decision as to whether she would be relied upon and hence
had not made a referral to the Victims and Witnesses Unit for assessment

for inclusion in the protection programme.'*!

59. In respect of another witness (WWWW-0031), the prosecution informed the
Chamber that the Victims and Witnesses Unit had rejected his admission to
the programme on 23 November 2007, but that the prosecution had failed
either to make an application to the Chamber seeking variation of the
deadline for disclosure in respect of his evidence or to serve his evidence in

full on the defence.142

60. The prosecution informed the Bench during the confidential Status
Conference on 13 February 2008 that [REDACTED] witnesses had been
interviewed [REDACTED] (witnesses WWWW-298 and WWWW-299 were
interviewed in [REDACTED]; witness WWWW-55 [REDACTED]. The

following was set out:

(a) Witnesses 298 and 299: As regards protection, the Chamber was
informed that witnesses 298 and 299 [REDACTED]. A confidential

ex parte Status Conference took place on 13 March 2008 regarding

‘fs See for example 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 84, line 3.

% [CC-01/04-01/06-T-74-Conf-Exp-ENG, page 67, line 15 to page 82, line 3.

0 [CC-01/04-01/06-T-76-Conf-Exp-ENG, pages 1-10.

41 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 49, line 10, page 50, line 11 to page 51, line 14. Witness 286
has since been withdrawn from the prosecution’s witness list: ICC-01/04-01/06-T-76-Conf-Exp-ENG, page 15,
line 9.

M2 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 56, line 22 to page 57, line 20.
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these two witnesses at which the Victims and Witnesses Unit, the
prosecution, the legal representative of the victims and the Registry
made submissions. The Chamber made an oral ruling to readmit
both of these witnesses into the protection program.!** The identity
and statements of these two witnesses were disclosed to the defence

on 20 and 28 March 2008.1#

(b) Witness 55: Statements and transcripts for this witness are in the
process of compilation, and the Bench was informed that the
transcripts of his interviews will not be ready before mid-March
and “[...] there will have to be some decision on his protection as
well”.1 The Chamber was informed at the Status Conference on 12
March 2008 that he had [REDACTED] to the Victims and Witnesses
Unit."¢ However, his identity and the audio recordings of his

interviews were disclosed to the defence on 28 March 2008.14

61. During the Status Conference on 13 February 2008 the Chamber imposed
deadlines for full disclosure in relation to a number of witnesses, as
analysed in Annex A. In its filing of 7 March 2008 entitled “Prosecution’s
Submission of Information on the 29 February 2008 Disclosure of
Incriminatory Evidence and Request for Protection” the prosecution,
without requesting leave, sought to introduce further substantive
arguments on the subject-matter of the respective responsibilities of the
Victims and Witnesses Unit and the prosecution for protecting witnesses. It
should be noted that the Chamber has established de facto working
procedures (pursuant to Article 64(3)(a)) with the parties and the

participants whereby written submissions are invited by the Chamber in

4% [CC-01/04-01/06-T-80-Conf-Exp-ENG, page 38, line 12 to page 41, line 16.

144 26 March 2008, ICC-01/04-01/06-1242-Conf-Anx1; 2 April 2008, ICC-01/04-01/06-1254-Conf-Anx4.
143 ICC-01/04-01/06-T-76-Conf-Exp-ENG, page 16, line 21.

146 1CC-01/04-01/06-T-78-Conf-ENG, page 78, lines 19-24.

1472 April 2008, ICC-01/04-01/06-1254-Conf-Anx4.
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advance of oral submissions, which in turn are followed, where appropriate,
by a decision of the Chamber.!® If the parties and the participants wish to
file further written submissions prior to the delivery of the decision, it has
been their general practice to seek leave in advance.!® The Chamber in the
circumstances has ignored this filing to the extent that it seeks to re-open the
issues of principle that were canvassed before the Chamber on 12 and 13
February 2008. In order to ensure there is no perception of residual injustice,
it is to be noted that on analysis this filing did not add substantively to the

prosecution’s earlier filing.

62. In the confidential Attachment, which was not served on the Victims and
Witnesses Unit, the prosecution sought to introduce facts in addition to those
referred to during the detailed consideration of each relevant witness during
the Status Conference of 13 February 2008. Particularly given the involvement
of the Unit and the extent to which it has been able to assist the Chamber on
these issues, the approach of the prosecution is wholly inappropriate: an
attempt should not be made to reopen these matters without the permission
of the Chamber and without serving the submissions on the Victims and
Witnesses Unit. In the circumstances, the Chamber ordered notification of the
submission to the Victims and Witnesses Unit, which filed a reply (see

paragraph 52 above).

63. On 20 March 2008, the prosecution filed a “Prosecution’s request for variation
of time-limit to disclose the evidence of one witness” (Witness WWWW-5),1%0

On 13 February 2008 the Chamber ordered the prosecution to disclose the

%8 See for example Order setting out the schedule for submissions and hearings on further subjects which
require determination prior to trial, ICC01/04-01/06-1083; Order setting out schedule for submissions and
hearings regarding the subjects that require early determination, ICC 01/04-01/06-947.

' 1CC 01/04-01/06-T-ENG, page 67 lines 4-15; Prosecution’s Submission of Authorities supporting the
withdrawal of a fact or element underpinning a charge, ICC01/04-01/06-1041 paragraph 5; ICC 01/04-01/06-T-
63-ENG, page 27, lines 18-25. ICC01/04-01/06-T-73-ENG, page 36, lines 9-12; ICC01/04-01/06-T-78-CONF-
ENG page 92, lines 3-15.

020 March 2008, ICC-01/04-01/06-1234-Conf with confidential ex parfe prosecution and Victims and
Witnesses Unit only Attachment A.
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evidence of this witness by 20 March 2008.*! The witness is one of the
[REDACTED] witnesses over which the Victims and Witnesses Unit and the
prosecution disagreed (see Annex A). The request outlined protection issues
in relation to this witness [REDACTED] which were still unresolved and
which in the prosecution’s view justified an extension of the deadline for
disclosure to 28 March 2008. As the general deadline for disclosure was
extended until 28 March 2008, there was no need to seek an extension in
relation to any specific witness. However, the name of Witness 5 does not

appear on the list of witnesses filed by the prosecution on 2 April 2008.1

64. On 8 April 2008, the prosecution filed an ex parte prosecution and Victims and
Witnesses Unit only request for a hearing to be given an opportunity to
address matters raised in the reply filed by the Victims and Witnesses Unit on
28 March 2008.1 The matter was dealt with ex parte at the Status Conference
on 9 April 2008 when the prosecution provided additional information on the

circumstances of a number of witnesses included in Annexes A and C.1%

B. ADDITIONAL MATTERS

(1)_The requirement on the parties to_give notice of ex parte procedures (written

filings or hearings)

65. During the Status Conference of 12 and 13 February 2008, the defence raised
concerns in relation to ex parte proceedings and the lack of advance
notification, particularly since it had not been informed in advance of 15 ex
parte procedures.’® It submitted that undisclosed ex parte hearings should

be an exceptional event, and otherwise the defence should be notified of the

151 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 17.

1522 April 2008, ICC-01/04-01/06-1254-Conf-Anx4.

'3 prosecution’s request for a hearing, 8 April 2008, ICC-01/04-01/06-1268-Conf-Exp, paragraph 4.
1% 1CC-01/04-01/06-T-82-Conf-Exp-ENG, pages 1-29.

135 1CC-01/04-01/06-T-75-ENG, page 32, line 5.
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existence of ex parte hearings, the issues to be raised and their legal basis.’®
The defence further queried its exclusion from certain hearings, for instance
when the postponement of disclosure and the approach to confidentiality

were discussed.!’

66. In response, the prosecution submitted that it was aware of only 12 ex parte
communications, only some of which were generated by the prosecution.
Of those which it had initiated, it was submitted that 6 were filed pursuant
to ex parte orders of the Court and 2 related to matters which were made
public as part of the Chamber’s “Decision suspending deadline for final
disclosure”,'®® and accordingly it was not necessary in those circumstances

to issue redacted versions.?™

67. The legal representative for victims a/0001/06 to a/0003/06 requested that all
participants be provided with advance information concerning the subject-
matter of ex parte hearings, this being especially relevant for victims since

they might be able to ask to participate in ex parte proceedings.1é®

(2)_Conducting part of the trial in the Democratic Republic of Congo

68. On 15 August 2007, the prosecution suggested adding to the list of subjects
that require early resolution the issue of the place of the trial.’! During the
Status Conference on 4 September 2007, the Chamber informed the parties
and participants that the possibility of hearings outside the seat of the Court
was being investigated and that a feasibility study was being prepared.’¢

On 17 October 2007, the Chamber listed the issue of the place of trial for

1% 1CC-01/04-01/06-T-75-ENG, page 32, lines 8-13.

57 1CC-01/04-01/06-T-75-ENG, page 34, lines 3-5.

%8 Decision suspending deadline for final disclosure, 30 January 2008, ICC-01/04-01/06-1141.

19 1CC-01/04-01/06-T-75-ENG, page 35, line 17 to page 36, line 5.

'O 1CC-01/04-01/06-T-75-ENG, page 37, lines 5-9.

'8! Prosecution’s response to the “Réponse de la Défense a I’invitation de la Chambre de Premiére Instance a
presenter des conclusions sur des questions devant étre tranchées a un stade précoce de la procédure”, 15 August
2007, ICC-01/04-01/06-941, paragraph 11.

%2 Transcript of hearing on 4 September 2007, ICC-01/04-01/06-T-50-ENG, page 4, lines 6-21.
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consideration at the Status Conference on 30 October 2007.163

69.In their written submissions filed on 19 October 2007, the legal
representatives of victims a/0001/06 to a/0003/06 submitted that hearings in
the Democratic Republic of Congo may make the trial more visible for the
victims and allow victims, who would otherwise not be able to participate
in the proceedings, access to the trial. As long as the security of victims and
witnesses was guaranteed, the representatives did not object to part of the
trial taking place in the Democratic Republic of Congo.!** During the Status
Conference on 30 October 2007, the Chamber canvassed with the parties and
participants the advantages and disadvantages of the proposal of sitting in
or close to the Democratic Republic of Congo, in particular whether there
would be identifiable advantages to the victims and witnesses.!%> The parties
and participants were invited to make submission in closed session on
specific identified locations in the Democratic Republic of Congo or close-
by. The legal representatives of the victims expressed support for
conducting part of the trial at one of the locations. The prosecution
submitted that although it was in favour of bringing the trial as close as
possible to the victims, it was not intending to apply for a change in the
place of the proceedings. It suggested the security of witnesses would
require careful consideration. The defence agreed that ideally the trial
should take place amongst the people concerned in Ituri so that the
community concerned may attend the trial.'¢ The prosecution and the
Victims and Witnesses Unit were requested to contact the witnesses to
ascertain their views on the three locations.’” On 20 November 2007, the
prosecution and the Victims and Witnesses Unit filed submissions

informing the Chamber of the views of the witnesses on the locations

18> The Trial Chamber’s agenda for the hearing on 29-31 October 2007, 17 October 2007, ICC-01/04-01/06-985.
'* Conclusions des victimes a/0001/06 4 a/0003/06 en vue de I’audience du 29.10.2007, 19 October 2007, ICC-
01/04-01/06-992, paragraphs 26-28.

165 [CC-01/04-01/06-T-58-ENG, pages 78-79.

%6 1CC-01/04-01/06-T-59-Conf-ENG, pages 1-14.

167 1CC-01/04-01/06-T-60-ENG, page 4.
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proposed. In summary, over two thirds of the witnesses contacted stated
that they did not want to testify in the Democratic Republic of Congo.1 In a
written submission filed on 27 November 2007, the defence submitted that
the trial should be held in The Hague because of the right of the accused to
be physically present during his trial, his right to be tried without undue

delay and the potential problems of remote access to the case record.'®

70. At the Status Conference on 13 February 2008, the prosecution submitted
orally that it is in favour of in situ proceedings!” and the defence indicated
that it did not object to part of the trial being held in the Democratic
Republic of Congo, so long as the accused is present,’” full access to
necessary records is provided”? and the commencement of the trial is not
delayed.'? At the Status Conference on 12 March 2008, the Chamber
informed the parties and participants that the detailed feasibility study had

been completed.”

(3) Timetable for the parties to agree facts

71. On the basis that the trial is to commence in June, at the Status Conference
on 13 February 2008, the prosecution and the defence agreed with the
proposal of the Chamber of fixing 25 April 2008 as the deadline for
agreement (if any) on matters subject to admissions and facts.’”> The
Chamber’s Decision on agreements between the parties issued on 20
February 2008 set the 25 April 2008 (“approximately eight weeks prior to the

start of the trial”), as the date by which the facts and issues not in dispute

18 prosecution’s information on the trial witnesses’ views on the location of the trial, 20 November 2007, ICC-
01/04-01/06-1037-Conf and Victims and Witnesses Unit report on the questioning of witnesses regarding the
location of the trial, 20 November 2007, 1CC-01/04-01/06-1036-Conf.

1% Observations de la Défense portent sur le lieu du proces, 27 November 2007, ICC-01/04-01/06-1045-Conf.
' 1CC-01/04-01/06-T-75-ENG, page 28, line 17.

1 1CC-01/04-01/06-T-75-ENG, page 30, lines 1-2.

"2 1CC-01/04-01/06-T-75-ENG, page 30, lines 4-8.

'3 1CC-01/04-01/06-T-75-ENG, page 31, lines 9-10.

74 1CC-01/04-01/06-T-78-Conf-ENG, page 3, line 18 to page 4, line 15.

' 1CC-01/04-01/06-T-75-ENG, page 40, line 23 and page 41, line 7.
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should be provided by the parties in a filed draft schedule of agreed facts.'”
The defence was to notify the Chamber by 15 April if it considered it was

unable to comply with the order.

72. However, at the Status Conference on 12 March 2008, the defence indicated
that no progress could be made as there was no agreement by the
prosecution as to the confidentiality of discussions until such time as
agreement was reached on particular facts. The prosecution also submitted
that the defence had declined to reach agreement until full disclosure had
taken place. The prosecution informed the Chamber that it had undertaken
not to use facts agreed in these proceedings in any other proceedings.!”” On
15 April 2008, the defence filed observations which informed the Chamber
that it is unable to continue the discussions with the prosecution due to a

disagreement as to their confidential nature.'”

(4)_The oral request of the Office of Public Counsel for Victims for access to the

material of victim applicants

73. The Office of Public Counsel for Victims, in its capacity as legal
representative of victim applicants, attended the ex parte Status Conference
on 12 February 2008 during which, inter alia, submissions were advanced on
the prosecution’s applications concerning Witness WWWW-11
[REDACTED)] (see paragraphs 13 and 15 above). The representative of the
Office of Public Counsel for Victims raised a number of matters, none of
which were contentious. In summary, the submissions focussed on issues
concerning the process of re-interviewing [REDACTED)] of the prosecution’s

witnesses who have applied to participate as victims in the trial.'”® The

176 20 February 2008, 1CC-01/04-01/06-1179, paragraph 11.

'"71CC-01/04-01/06-T-78-Conf -ENG, page 92, line 22 to page 93 line 10; page 97, lines 2-6 and 14-17.

'™ Observations de la Défense concernant les éléments factuels pouvant faire Pobjet d’entente entre les Parties,
15 April 2008, ICC-01/04-01/06-1278, and confidential Annex 1, paragraphs 5-7.

' §CC-01/04-01/06-T-74-Conf-Exp-ENG, page 2, line 10.
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Office is assisting in the interviews, having been instructed to protect the
interests of these victims with dual status. It learned that the interviewing
process was expected to take place in accordance with the Chamber’s
confidential decision of 21 November 2007, which addressed, amongst
other things, the circumstances in which witnesses can be asked additional
questions, including about the content of the standard application form.!!
The Office was concerned that unless it had access to this decision, it would
be unable to assess whether or not the interviews are being conducted in
accordance with the approach laid down by the Chamber. Additionally, the
Office did not have access to any of the witness statements or to a redacted
version of relevant video footage!® which form a critical background to the

assessment of whether the questioning is legitimate.!83

74. The prosecution did not oppose these applications, on the basis they are
advanced by the Office of Public Counsel for Victims in its role as the
representative of individual victims who have applied to participate in the

proceedings.!®

III.  ANALYSIS AND CONCLUSIONS

75. As set out above, three principal interrelated issues fall to be considered in
this Decision. The order in which they have thus-far been considered has
followed the procedural history and the submissions. However, this analysis
will follow a slightly different order to permit a purposive approach, as
follows: first, the respective responsibilities of the prosecution and the Victims
and Witnesses Unit as regards protective measures for witnesses; second,

disclosure by the prosecution, particular proposed redactions, the pending

%0 Decision on “Prosecution request for the preservation of evidence”, 21 November 2007, ICC-01/04-01/06-
1040-Conf.

81 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 3, line 25 to page 4, line 4.

82 |CC-01/04-01/06-T-74-Conf-Exp-ENG, page 4, lines 10-12; page 7, line 8.

'3 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 3, line 18.

' 1CC-01/04-01/06-T-74-Conf-Exp-ENG, page 6, line 6.
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interlocutory appeals as regards participation by victims and disclosure, and
their joint impact on the determination of an appropriate date for trial; and,
third, with particular focus, the disclosure of potentially exculpatory material,

which may also impact on the date of trial.

76. In addition, the Decision addresses the requirement on the parties to give
notice of ex parte procedures (written filings or hearings); conducting part of
the trial in the Democratic Republic of Congo; consideration of agreed facts by
the parties; and the Office of Public Counsel for Victims’ request for access to

the material of victim applicants it represents.

A. PRINCIPAL ISSUES

(1) Responsibility for providing protective measures

77. This part of the Decision addresses the provision of protective measures for
particular people who can supply information relevant to this case. This is,
therefore, a fact-specific decision in which the respective roles of the Victims
and Witnesses Unit and the prosecution have not been defined in any wider
sense. In particular, it needs to be stressed that the exigencies of different
cases may necessitate differing solutions. Notwithstanding the lengthy history
to this case, the prosecution and the Victims and Witnesses Unit regrettably
have been unable to agree on the extent of their respective responsibilities for
witnesses who may be at risk of harm. As described above, the prosecution
alleges that the Victims and Witnesses Unit is in breach of its obligations by
applying an inappropriate and overly restrictive approach when determining
applications for protective measures and by foregoing its original approach of
providing protection whenever [REDACTED] criteria were met. These
criticisms are without sustainable foundation. Instead, on the prosecution’s

formulation, which is based in part on the material it has advanced
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concerning the apparent hostility [REDACTED], any witness living in the
relevant areas of the Democratic Republic of Congo who is not in the
protection programme is at risk of harm. The prosecution does not accept that
it is legitimate for the Victims and Witnesses Unit to assess degrees, or the
extent, of risk. Instead, it suggests that any apparent risk should result in the

witness’s inclusion in the Court’s protection programme.

78. Whilst there is no doubt as to the continuing instability in parts of the
Democratic Republic of Congo, the risks to the witnesses in question are not
uniform and instead depend on a range of factors that require detailed and
careful assessment, applying appropriate criteria. The Unit has taken this
approach: it has identified [REDACTED] criteria; it assesses the level of any
threat, the likelihood of harm and the overall risk to the particular applicant;
and it then considers each application on its individual merits, on a fact-
sensitive rather than a mechanical or formulistic basis. It is clear from the
detailed consideration of the disputed applications in this decision that the
Unit is approaching and discharging its considerable duties with skill and
care. Indeed, it has been necessary to analyse each of the relevant individual
decisions that have been taken by the Registrar, and this analysis is set out in

Annex A.

79. The only note of caution to be sounded is that whilst it is unhelpful to engage
in a debate over the precise difference between the meaning of the
expressions “likelihood of harm” and “a high likelihood of harm”, the latter
test, which is applied by the Victims and Witnesses Unit, should be
interpreted in a sufficiently flexible and purposive manner to ensure proper
protection for any witness who, following careful investigation, faces an
established danger of harm or death. That said, the Victim and Witnesses
Unit’s overall approach to the disputed [REDACTED] witnesses has been

correct (see Annexes A and C).
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80. The consequence of this disagreement over the decisions taken by the Unit,
which the Chamber has been asked to resolve at this markedly late stage in
the proceedings, is that the disclosure by the prosecution of the non-redacted
evidence of the witnesses whose applications to the programme were refused
has been delayed, and the prosecution only very recently took steps
[REDACTED)], or otherwise. It is to be stressed that if the Unit properly
assesses and rejects referrals to its protection programme, thereafter it is for
the referring party to decide whether to secure any other protective solution,
as it considers appropriate. Budgetary difficulties, which appear to have
driven this disagreement, at least in part, cannot be resolved in this Decision.
Furthermore, save in exceptional circumstances, issues that should be
resolved administratively ought not to be the subject of judicial consideration.
What is beyond doubt, however, is that the prosecution was not entitled to
assume that the Victims and Witnesses Unit would accept all those referred to

it into the protection programme.

81.It is apparent that the prosecution, until the very recent past, had not
commenced the process of identifying and creating alternative protective
arrangements; as rehearsed elsewhere,'® it referred a significant portion of the
witnesses to the Unit for protective measures excessively late, and, in the
result, it failed to raise for the Chamber’s consideration the differences of
approach between itself and the Unit on what is a highly significant issue
until this markedly advanced stage in the case. If the prosecution had acted
timeously, this issue would have been identified, listed for hearing and

resolved during the second half of 2007.

82. The decisions of the Registrar on protective measures will only be struck

down either if it has applied an incorrect approach (e.g. the wrong criteria) or

%5 Decision regarding the timing and manner of disclosure and the date of trial, 9 November 2007, ICC-01/04-
01/06-1019, paragraph 20.
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if the Victims and Witnesses Unit has arrived at a conclusion which, on an
assessment of the facts, is plainly wrong. The Unit has been entrusted with
the discretion to consider these applications pursuant to Articles 43 and 68 of
the Statute and Regulation 96 of the Regulations of the Registry, and the
Court may review its decisions either proprio motu or upon an application by
the parties or the participants, applying judicial review principles. As regards

these disputed applications, the approach of the Unit has been faultless.

83. As stated above, the analysis of the specific witnesses is set out in Annex A to

this Decision.

(2) Disclosure and trial date

84. During the Status Conference on 12 and 13 March 2008, the Chamber set new
dates for the final disclosure of evidence and the commencement of the trial,
bearing in mind the imperative that the trial commences in the near future,
once protective measures have been put in place (whether on an interim or a
long-term basis). In order to provide one last opportunity for these measures
to be implemented and to ensure that the defence is given full disclosure 12
weeks in advance of the trial, the prosecution was granted until Friday 28
March 2008 to serve their evidence in full, save to the extent that redactions
have been approved in advance by the Chamber.’¥ As indicated during the
confidential Status Conference on 13 February 2008, if the Victims and
Witnesses Unit experienced difficulties in implementing the outstanding
protective measures by 20 March 2008, the Chamber was to be given “early”
warning.!¥ The Chamber also fixed the deadline for the service of expert
reports for Friday 23 May 2008, reminding the parties of their obligation to

discuss the possibility of joint instruction of experts in relevant fields (thereby

1% 1CC-01/04-01/06-T-79-ENG, page 10, lines 3-5.
'%7 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 6, line 7.
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addressing the prosecution’s application filed on 29 February 2008 - see

paragraph 19 above).1®

85. The Chamber made it clear to the prosecution on 13 February 2008 that since
it was inevitable that the trial date was to be put back to mid-June, and that
the prosecution would consequently be afforded some further leeway for
serving the full content of the entirety of its evidence, thereafter additional

evidence should not be served.'®

86. Although the requests to add evidence will be resolved on their merits, the
decisions will be made within the context of the history and the requirements
of this case. In summary, the prosecution may not add witnesses or
documents to its trial evidence without the leave of the Chamber, and given
the length of time afforded to the prosecution to investigate these alleged
crimes, the delays to date and the requirement of guaranteeing the accused a
fair trial, any request to add evidence hereafter will be scrutinised with great

care.!%

87. The Chamber and the defence are to be informed immediately if the
prosecution intends not to rely on any evidence that has been included as part

of its evidence.

88. The trial will commence on Monday 23 June 2008 at 10.00, provided that the
prosecution has discharged its disclosure obligations as regards potentially
exculpatory and incriminatory materials, in accordance with the approach set

out by the Chamber on 9 November 2007.7%! In identifying that date, it has

%8 1CC-01/04-01/06-T-78-ENG, page 35, lines 9-14.

9 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 16, line 23 to page 17, line 15.

"% 1CC-01/04-01/06-T-79-ENG, page 10, lines 3-13.

! 1CC-01/04-01/06-T-78-Conf-ENG, page 5, line 5; “Based on these submissions, the Trial Chamber has
determined that the trial will commence no earlier than 12 weeks following the date of full disclosure, as set out
below.” (Decision regarding the timing and manner of disclosure and the date of trial, ICC-01/04-01/06-1019, 9
November 2007, paragraph 23); “This is to include the incriminatory material in the form of witness statements
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been necessary to incorporate the length of time that the interlocutory appeal
process is likely to take. The prosecution, the defence and the participants
have not objected, subject to any decision of the Appeals Chamber on requests
for suspensive effect, to the Chamber continuing trial preparation whilst this
occurs, and including determining applications to participate by alleged
victims of the crimes confirmed against the accused where direct harm is said
to have resulted.’? All other applications by victims will await the final
decision of the Appeals Chamber on this subject. However, before the trial
commences, all relevant exculpatory material in the possession of the

prosecution must have been disclosed to the defence sufficiently in advance.

89. Finally, the “Prosecution’s application for authorisation to add a further
expert report on age determination to the evidence to be relied on at trial”
filed on 3 April 2008 (see paragraph 22 above),’ is granted and the
prosecution is authorised to add the expert report disclosed late, bearing in
mind, inter alia, that the defence did not object to the relief sought (on an
exceptional basis), the disclosure occurred 3 working days after the deadline
due to an oversight and, in the circumstances, the late disclosure does not

cause any prejudice to the defence.

(3) Disclosure of potentially exculpatory material

90. Turning to the approach that should be taken to potentially exculpatory
material where there is an established danger that the witness or information-
provider may be harmed or killed if his or her identity is revealed, the
Presiding Judge on 10 January 2008 suggested,’ and the Chamber has

thereafter tacitly or seemingly approved, that the prosecution should identify

and any other material which the prosecution intends to rely upon at trial, and any exculpatory material.” (ICC-
01/04/01/06-1019, 9 November 2007, paragraph 25).

12 1CC-01/04-01/06-T-75-ENG, page 3.

'3 3 April 2008, ICC-01/04-01/06-1258.

' 1CC-01/04-01/06-T-70-Conf-Exp-ENG, page 8, lines 1-15.
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the witnesses for whom it is able to concede all of the potentially exculpatory
elements that may assist the defence (within the terms of Article 67 (2)), by
serving a document or documents setting out relevant admissions. This
would provide an alternative to full disclose of the relevant evidence or
material. However, it is to be stressed that the Bench is not bound by any
admission of this kind, given that it is the final arbiter of issues of fact.” The
prosecution during the confidential part of the Status Conference on 13
February 2008 accepted that this is an appropriate approach, and indicated
that for 14 witnesses it is able to “[...] concede the facts they are alleging in
terms of the exonerating value of the information in an agreed set of facts so
that the evidence wouldn’t need to be called, pending a review with the
Defence”.’% It follows that final admissions which reflect the detail of the
potentially exculpatory material provided by these witnesses or information-
providers should be drafted and served on the defence not later than 6 May
2008. Where this occurs and the relevant facts are admitted, unless
substantive issues are raised hereafter by the defence, it is unnecessary to
serve the underlying material or to reveal the identity of the witness or the
information-provider. It will be necessary to ensure that the admissions fully
reveal to the defence all the potentially exculpatory facts. The Chamber will
keep the underlying materials under review during the trial to ensure that as
the evidence emerges and the issues crystallize, this approach at all times

meets the requirements of Article 67.

91. This course is in full accord with the provisions of Article 67(2). If the
prosecution admits as true material that otherwise shows or tends to show
the innocence of the accused or which affects the credibility of prosecution
evidence, that is to go a stage further than the obligation of disclosure

referred to in Article 67(2). Indeed, the necessity to provide disclosure would

1% 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 31, lines 17-25.
1% [CC-01/04-01/06-T-76-Conf-Exp-ENG, page 22, lines 21-24.
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have fallen away: the facts set out in the material potentially showing or
tending to show the innocence of the accused or affect the credibility of
prosecution evidence would be admitted in the trial in the favour of the

accused. Thirteen witnesses in this category are considered in Annex C.

92. As indicated above, the prosecution indicated that there are [REDACTED]
witnesses [REDACTED] who require protection and for whom admissions
cannot be made.’” The approach suggested by the prosecution is that they are
treated in the same way as trial witnesses, including by way of referrals to the
Victims and Witnesses Unit. The prosecution originally accepted that if
disclosure of information from witnesses in this category is ordered by the
Chamber, protection will be provided by the prosecution in the “short term”
and, if ordered by the Chamber, this protection will continue thereafter to
“allow for the fullest disclosure [...] at the earliest time”.’® It is to be
emphasised, therefore, that the prosecution conceded during the Status
Conference on 13 February 2008 that if the Chamber decides that
responsibility for protection rests, in part, with the prosecution, it will, to the
extent that is achievable, protect individuals who provide potentially

exculpatory evidence (if they are not included in the programme).1®

93. However, in the 22 February 2008 filing,”® this position changed. In this
written submission, the prosecution argued that as regards certain witnesses,
the Bench should weigh three competing factors: first, the weight and the
evidential value of the potentially exculpatory evidence; second, the risk to
the witness or information-provider if his or her identity is revealed; and

third the right of the accused to a fair trial. It is suggested, therefore, that the

7 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 32.

% JCC-01/04-01/06-T-76-Conf-Exp-ENG, pages 33 and 34.

% 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 34, lines 2-14.

2% prosecution’s submission of information on certain individuals pursuant to the ex parte order of the Trial
Chamber of 13 February 2008, 22 February 2008, ICC-01/04-01/06-1187-Conf-Exp, paragraph 8; see also
Prosecution’s submission of information on the status of one witness and request for non-disclosure of
information, 29 February 2008, ICC-01/04-01/06-1203-Conf-Exp-AnxA, paragraph 9.
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right of witnesses to protection from danger and the right of the accused to a
fair trial are not absolute but instead they are relative, and the extent to which
they are implemented depends on a complex evaluation of factors that are

sometimes in opposition to each other.

94. This approach, with respect, is erroneous. The right of endangered witnesses
to protection and of the defendant to a fair trial are immutable, and neither
can be diminished because of the need to cater for other interests. In the
context of the kind of material under consideration in this Decision, which is
essentially eye-witness or other narrative accounts of events relevant to these
charges, if the prosecution has in its possession potentially exculpatory
evidence which in accordance with Article 67(2) of the Statute may have a
real, as opposed to minimal, impact on the trial in favour of the accused, he
has an absolute entitlement to receive it, albeit in an appropriate form. The
fact that it may be undermined by other evidence, or the witness may also
provide incriminating evidence, or there are other sources providing similar
evidence are all irrelevant for these purposes. If the real possibility exists that
this evidence may contribute to a resolution of material factual issues in the
case in favour of the accused, he is to be provided with it, once protective
measures, if relevant, have been implemented. Similarly, the right of a witness
to protection cannot be diminished because of the importance of other

considerations.

95. Therefore, to summarise, given the approach of the Victims and Witnesses
Unit is appropriate, following a valid refusal by the Unit to provide protective
measures for a particular witness or information-provider who provides eye-
witness or first hand evidence of relevant events, the prosecution must serve
the potentially exculpatory material (the non-redacted witness statements and
accompanying documents) in a suitably full and non-redacted form, and

including by revealing the identity of the witness. In order for the defence to
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evaluate and, if they wish, to call evidence of this kind, they need to know the
identity of the individual so they can investigate or interview him or her, and
assess the likely value of the evidence, having been informed of all relevant
matters relating to the witness. If the prosecution considers that discrete
redactions are necessary (e.g. to protect others), it must request a hearing
forthwith so that the issue can be considered, having first provided the
Chamber with the statements or materials, setting out any suggested
additional redactions. The prosecution, whether or not with the assistance of
other outside bodies, is to provide suitable protective measures if it considers
they are a necessary precondition for effecting service.?! If for any witness it
is impossible to implement these measures, the matter is to be listed before
the Chamber forthwith so that any difficulties can be canvassed prior to
effecting this order for service. Otherwise, to the extent that the Chamber has
ordered the service of potentially exculpatory material in Annex C but not

stipulated a deadline therein, this must be done by 16 May 2008.

(4) Disclosure of a sub category of exculpatory evidence

96. Amongst this group of witnesses, there is a subgroup who provide potentially
exculpatory evidence, which the prosecution is unable to concede, and who
may be at risk if their identity and involvement with the court is revealed but
who either refused offers of protection or have declined to cooperate further
with the court, or both. These witnesses, along with any who cannot be
traced, are considered generally in the analysis below and they are the subject

of individual consideration in Annex C.

97. For this particular group of witnesses, the Chamber is confronted with a dual
problem: the need to ensure that all relevant exculpatory evidence is served
on the accused and the need to ensure that victims and witnesses are properly

protected. The Court’s twin duties are set out in Article 68(1), which imposes

1 1CC-01/04-01/06-T-76-Conf-Exp-ENG, page 29, line 6; page 34, lines 8-9.
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the obligations on the Chamber to take “appropriate measures to protect the
safety, physical and psychological well-being, dignity and privacy of victims
and witnesses” whilst ensuring that such measures “shall not be prejudicial to

or inconsistent with the rights of the accused and a fair and impartial trial.”

98. The Chamber must select a solution from the range of possibilities for dealing
with this problem that satisfies both obligations. If, following further
discussion with individual witnesses, he or she decides to cooperate with the
judicial process, the options, which largely depend on an assessment of the
requirements of fairness and the need to protect those at risk of harm, include:
full disclosure of witness’s identity and evidence to all parties, participants
and the public, and giving evidence publicly in open court without Special
Measures (Rule 88), through to serving redacted evidence and permitting
varying levels of anonymity (including the use of a pseudonym vis-a-vis the
public), together with the witness testifying behind a screen or remotely,
either via video-link from the Democratic Republic of Congo or by way of
pre-recorded testimony (Rules 67 and 68). Individual, fact-sensitive decisions
for these witnesses will be taken once the relevant details have been
assembled, and following submissions, in accordance with the procedure set

out hereafter (see paragraphs 100-102).

99. Should a witness indicate a settled intention not to cooperate further with the
Court, or if he cannot be traced, the Chamber must consider whether it is
sufficient, in order to secure fairness, to disclose to the accused a redacted
version of his or statement and any other relevant material on an anonymous
basis. It will have to decide whether, given the witness is not available to
testify, the evidential value of his or her statement and the need to disclose his
or her identity are significantly reduced, and as regards the latter, effectively
eliminated. Consideration will be given to the extent to which, in these

particular circumstances, the exculpatory elements have been sufficiently
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dealt with by other witnesses who apparently are available to give evidence,
and whether what remains of evidential or “spring-board” value can be
provided by service of statements from which the witness’s identity and

whereabouts have been redacted.

100. However, as a first stage, it is necessary to explore further with each relevant
witness whether he or she will cooperate with the Court, whilst affording the
witness a proper level of protection. To this end, the Chamber will send, proprio
motu, a suitably qualified and independent representative of the Registry to
speak in person with each of them. The power to take this step is to be found in
Article 64(3)(a): “[the Trial Chamber shall] adopt such procedures as are
necessary to facilitate the fair and expeditious conduct of the proceedings”,
along with Article 64(2): “[t]he Trial Chamber shall ensure that the trial is fair
and expeditious and is conducted with full respect for the rights of the accused
and due regard for the protection of victims and witnesses.” Furthermore, it has
been firmly established in international law that an international body not only
has those powers that are explicitly provided in its legal instruments but also
those that are essential to the performance of its explicit duties.?? There is no
doubt that this step is necessary, indeed essential, in order to secure a fair trial
for the accused and to assist the Chamber. It would be wrong to leave it to the
prosecution to decide whether a witness, who provides evidence that may be
exculpatory in nature, is prepared to cooperate (once protective measures, if
necessary, have been implemented). The defence cannot undertake this work
because it would be wrong to provide it with the details of the relevant
witnesses, for self-evident reasons. The Chamber has been informed by the

defence on a number of occasions that it considers all potentially exculpatory

22 Qee, inter ala, International Court of Justice, Reparation for Injuries Suffered in the Service of the United
Nations, Advisory Opinion, ICJ Reports 1949, 174 at 182; International Court of Justice, The Effects of Awards
of Compensation made by the United Nations Administrative Tribunal case, Advisory Opinion, 1CJ Reports
1954, 47 at 57; ICTY, Trial Chamber, Prosecutor v. Tihomir Blaskic, Decision on the Objection of the Republic
of Croatia to the Issuance of Subpoenae Duces Tecum, Case No. IT-95-14-PT, 18 July 1997, paragraphs 24-41.
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materials should be served on the defendant2® It is therefore aware of the
defence approach on this issue for the purposes of this preparatory step.
Accordingly, prior to the Status Conference when these issues are to be fully
discussed it is necessary for the Chamber to investigate whether cooperation is
achievable, through a neutral representative of the Registrar, in the interests of
the defence and to assist the Chamber in requesting all evidence that it
considers necessary for the determination of the truth.2* The prosecution will

need to assist the Registrar by providing sufficient contact details.

101. As set out in the preceding paragraph, once the views of the witnesses have
been collected, the Chamber will further consider how to proceed with this
category of witness, following submissions at a Status Conference. The
Chamber will address, inter alia, the proper limits of its power “to request the
submission of all evidence it considers necessary for the determination of the
truth” pursuant to Article 69(3) and specifically the circumstances in which the

Chamber should call witnesses.

102. [REDACTED], in order to provide the defence with the fullest and earliest
opportunity of access to potentially exculpatory material, the prosecution is
ordered to serve the defence no later than 6 May 2008 with copies of the
statements of these witnesses and other relevant materials from these witnesses
(if any), with redactions that are necessary to protect their identities and
whereabouts. If the prosecution considers that more substantial redactions are
necessary, it must request a hearing so that the issue can be considered, having
first provided the Chamber with the statements or materials, setting out any

suggested additional redactions.

3 1CC-0104-0106-T-52-ENG, page 45, lines 20-24; ICC-01/04-01/06-T-67-ENG, page 27, lines 5-7; ICC-

01/04-01/06-T-69-ENG, page 51, lines 17-25 and page 52, lines 6-14; Conclusions de la Défense relatives a

I’*Order setting out the schedule for submissions and hearing on further subjects which require determination
rior to trial”, ICC-01/04-01/06-1110, paragraph 8.

% Article 69(3).
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103. The prosecution made some preliminary remarks at the Status Conference on
13 March 2008 regarding the apparent tension between Article 54(3)(e) and
Article 67(2) of the Statute but given the importance of this issue, preferred to
give supplementary submissions in writing,? which it was ordered to provide
by 28 March 2008.2% The issue will be dealt with separately by the Chamber in

due course.?”

B. ADDITIONAL MATTERS

(1) Notification of ex parte procedures

104. As set out above, the defence complained that frequently they have not been
informed about the existence and the subject matter of, and the legal
justification for, ex parte hearings or filings, in apparent breach of the
Chamber’s existing order on this issue (save for the instances when,
exceptionally, non-disclosure is justified.?®) Notwithstanding the helpful
competing analyses, both oral and in writing, provided by the parties on the
extent of notification historically, it is sufficient for these purposes for the
Chamber to reiterate that in future ex parte filings shall be notified in
accordance with the terms of the Chamber’s decision of 6 December 2007.2%
The Chamber is mindful of the exceptional character of ex parte procedures
and the need to ensure that they are justified and follow proper notification

given the potential prejudice to the absent party.

2% 1CC-01/04-01/06-T-79-ENG, page 7, line 6 and page 8, lines 3-5.

205 1CC-01/04-01/06-T-79-ENG, page 8, lines 6-16.

27 Order on the “Prosecution’s submission on undisclosed documents containing potentially exculpatory
information”, 3 April 2008, ICC-01/04-01/06-1259; Prosecution’s submission on Article 54(3)(e) confidentiality
agreements, 7 April 2008, 1CC-01/04-01/06-1267.

2% 1CC-01/04-01/06-T-75-ENG, page 32, lines 5-13.

% Decision on the procedures to be adopted for ex parte proceedings, 6 December 2007, ICC-01/04-01/06-
1058.
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(2) Conducting part of the trial in the Democratic Republic of Congo

105. At the Status Conference on 12 March 2008, the Chamber stated that a detailed
feasibility study had taken place and a letter from the Democratic Republic of
Congo had been received in which the Minister of Justice informed the Court
that the location identified by the Chamber for a hearing in the Democratic
Republic of Congo was inappropriate as it could lead to ethnic tensions in an
area that had been recently pacified and is potentially unstable. The location
had been selected by the Chamber as the only one that satisfied all the criteria
for a hearing in the Democratic Republic of Congo. Moving part of the
proceedings to the Democratic Republic of Congo can only take place with the
consent of the Government, which in the event has not been given. Therefore

the trial in its entirety will be conducted in The Hague.?!0

(3) Consideration of agreed facts by the parties

106. The issue is to be re-visited at the Status Conference on 6 May 2008.

(4) The Office of Public Counsel for Victims’ request for access to the material of

victim applicants it represents

107. The role of the Office of Public Counsel for Victims in this trial, and its
entitlement to information, has been addressed in a separate decision.?! This
decision inter alian granted the Office’s request for access to a document
concerning the same victim applicants.?'? The requests made during the Status
Conference on 12 February 2008, summarised above at paragraph 73, were all

unopposed and are granted. The Registrar is ordered to notify the confidential

219 1CC-01/04-01/06-T-78-Conf-ENG, page 3, line 18 to page 4, line 15.

2! Decision on the role of the Office of Public Counsel for Victims and its request for access to documents, 6
March 2008, ICC-01/04-01/06-1211.

212 1bid , paragraphs 36-39 and 41 2).
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decision of 21 November 200723 to the Office of Public Counsel for Victims. The
prosecution is ordered to provide the relevant witness statements and video
footage to the Office, to the extent that those materials relate to victims the

Office is currently representing.

Judge René Blattmann will file a partly separate and partly dissenting opinion to this

Decision.

*" Decision on “Prosecution’s request for the preservation of evidence”, 21 November 2007, ICC-01/04-01/06-

1040-Conf.
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Done in both English and French, the English version being authoritative.

Judge Adrian Fulford Judge Elizabeth Odio Benito

Dated this 24 April 2008
At The Hague, The Netherlands
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