
ICC-01;(1.I-Olil l-UH�l',:,M-lle,1 20-0�-2014- 1;� liC T 

Cour 
Penale I/ ,, 1//\17\ \I _ I_ n_ te_r_n_a_t_ i_o_n_a_ i_e � ��N --------------------------- 

� )/ 
��� International 

Criminal 
Court 

Original: English 

Before: 

No.: TCC-01/09-111/11 

Date: 20 1\1a y 2014 

TRIAL CHAMBER V(A) 

[udge Chile Eboe-Osuji, Presiding 
Judge Olga Herrera Carbuccia 
Judge Robert Frernr 

SITU,\ TTON TN THE RF.PURUC OF KENYA 

lN THE CASE OF 
TITE PROS[CLITOR v. 'v\'lLLlAM SM10CJ RlITO mul JOSHUA ARA.P Sil.NG 

Redacted Confidential version of 

Decision on the Defence applications to lift 83 redactions 

No. ICC-01/09-01,Af 1'8 20 May2014 

ICC-01/09-01/11-1310-Red   04-12-2017  1/8  RH  T
Pursuant to Trial Chamber V(a)’s Order ICC-01/09-01/11-2039, dated 1 December 2017, this document is reclassified as “Public”



ICC-01;(1.I-Olil l-UH�l',:,M-lle,1 20-0�-2014- '.I./� liC T 

Decision to be notified, in accordance with Regulation 31 of the Re.�ulatinas of tuc Court, to: 

The Office of the Prosecutor 
Ms Fatou Bensouda 
Mr James Stewart 
Mr Anton Steynberg 

legal Representatives of Victims 
Mr Wilfred Nderilu 

Unrepresented Victims 

The Office of Public Counsel fur 
Victims 
Ms Paolina Massidda 

Stales' Representatives 

REGISTRY 

Registrar 
Mr Herman von I Iebel 

Victims and ,'\fitnesses Unit 
Mr Patrick Craig 

Victims Participation and Reparations 
Section 
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Counsel for ,Alilliarn Samoci Rulo 
Mr Karim Khan 
Mr David Hooper 
Mr Essa Faal 
Ms Shyamala Alagcndra 

Counsel for Joshua Arap Sang 
Mr Joseph Kipchumba Kigen-Katwa 
Ms Caroline Buisman 

legal Representatives of Applicants 

Unrepresented Applicant» for 
l'articipation!Reparation 

The Office of Public Counsel for the 
Defence 

!1111ic11s Curiae 

Counsel Support Section 

Detention Section 
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Trial Chamber V(A) (the 'Chamber') of the Tntcmational Criminal Courl (the 'Court'), 

in the case of Tire Prosecutor ,,. \,\lil.lir.11; Samoci R11tu amt lodru« /1rap Sang, pursuant to 

Articles 64, 67(1 )(b), 67(2) and 6.B(l) of the Rome Statute ('Statut,/), and Rule 77 of 1·lw 

Rules of Procedure and Evidence ('Rules), renders this 'Decision on the Defence 

applications to lift TB redactions'. 

A. Procedural Background 

I. On 23 April 2013, the Chamber issued its 'Decision on the Prosecution's 

application for authorisatio.r :o maintain certain redactions' (Dectston 

authorising redactions').' 

2. On 11 April ?014, lhP l)pfpnre for Mr Ruto ('Rulo Defence') filed the 'Defence 

request for an Order to the Prosecution to lift B3 redactions in Investiga:or's 

Report KEN-0Tl'-0104-0518_R01 and related transcripts' ('Ruto Defonce 

Request'].' 

3. On 29 April 2014, tht> Dt>fl'llre for Mr Sang ('�ang Defence') filed an application 

to join the Ruta DefenrF Rpq11t>$i (togethe:, 'Joint Defence Requests').' 

,;, On 5 May 2014, the Prosecution responded to the 'Joint Defence Requests' 

('Response')." 

I ICC-0 Ji0�-01 fl 1-69:-Conf-Exp. A confidential n-daci.e ,·e:<ion wa< filed on 1ta1 same date. 
' tCC-G I /09-0 l fl I· I 267 -Cuuf 
'ICC-0 IIOS·Ol/1 I· 12;9-CouJ: 
1 Prosecution response ro Oefe•i,c? Requests for an C)rder to the Prosecution 10 lift B.3 redactions in invesriginor's 
Report KEN-OTP-0104-0518_RUI and related transcripts [ICC-01 09-01 T -·267-Conf and ICC-01109-0lit 1- 
1279-ConfJ. 1u.:-o 1109-0 I :11. 291-Conf·E�p. A ConfKlerni;;I Redacted vcrsioo was liled on J May 2014. 
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B. Submissions 

5. The Ruto Defence requests that the redartions applied to an investigator's report 

and transcripts related to Witne;;s 28 be lifted. The Rulo Defence argues that the 

Chamber's 'Decision on the protocol establishing a redaction regime' ('Redaction 

Protocol'? does not apply and iherefore, the redactions are not authorised." 

Alternatively, the Ru.o Defence submits that, if the Redaction Protocol does 

apply, these redactions should hf' lifted. The Ruto Defence argues that new tacts 

and circumstances have arisen that influence the Decision authorising 

redactions. namely because the Chamber did not have me views of the Rulo 

Defence as to the relevance and potential importance of the information 

contained therein al th? rime- the Chamber issued its decision, as the relevant 

investigator's report was only disclnssd to the Ruto Defence afterwards. The 

Ruto Defence further submits that the information is 11rim11 jacie relevant to the 

credibility of Wi:ncss 28, which is an issue oi central importance fol' the Ruto 

Defence. Accordingly, it is their view that the requirements under Rule 77 of the 

Rules are satisfied.' 

6. Furthermore, the Ruto Deienn> submits toat no security concerns are implicated 

by lifting the relevant redactions, as counsel are bound by codidentiality mid 

the identities of all trial witnesses have now been disclosed to the Defence and 

the accused. Notwithstanding this argument, the Ruto Defence submits that, 

P.VP.n if the Chamber finds that there is some risk present, withholding this 

information would he prPjudirial ro or inconsistent with the rights of the 

accused and a fair and impartial tria' and no less restrictive protective measures 

can mitigate this prejudice.8 

'2"I September 20 I 2, ICC -01109-0 Ii t I -�58. 
' ICC -01!09-C I/ 11-1267-Cont; para. 13. 
' ICC -0 li09-C Iii 1-126 7 -Ccuf paras 25-27. 
'ICC-01!09-01/11· 1267-Co,,f, paras 28-30. 
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7. The Sang Defence joins the Ruto Defence Request. It submits that the testimony 

of Witness 28 implicates Mr Sang, and consequently, it has a legitimate interest 

in receiving any information relevanl lo lhe credibility and veracity of this 

witness." 

8. in its Response, the Prosecution oonfirms that the person whose name i� 

redacted in t:,c investigator's report is the same mdividual whose name is 

redacted in the relevant transcript related to Witness 28. On that basis, the 

Prosecution confirms that the redactions to the investigator's report were made 

pursuant to the Chamber's Decision authorising redactions. which referred to 

the same name in the aforesaid transcript." The Prosecution confirms that the 

individual concerned, [REDACTED]. The Prosecution submits that at the time of 

its original request for redactions to the transcripts of Wimcss 28, it had 

'assessed that an objective risk to the security of [REDACTED!." The 

Prosecution submits, however, that the security-related circumstances of the 

individual have changed, (REDACTED] and therefore it now assesses 'rhut there 

remain little to no objective risk to the disclosure of (REDACTED! identity, in 

the specific context of the Defence Requests'.'? However, the Prosecution 

informs that the individual has clearly and repeatedly expressed concerns that 

such disclosure could pose risks to his [J<EL>ACI l:l)J." 

9. As regards the Joint Defence Requests, the Prosecution was able to contact the 

witness, and he has clearly expressed resistance to having his name disclosed Lo 

the Defence." Consequently, although the Prosecution has !10 objection to 

disclosing the name of the relevant person, pursuant to Regulation 42 of the 

Regulations ot the Court and in light of tne witness's views, it submits that 1L 

• ,cc ,{)li09-0l/l l-12'i9-Couf. paras 1-3. 
19 ICC-OIIO�·Olil 1·1292-Conf-Exp. para. 8. 
" ICC-0 l/09-0 Ii l 1-1292-Conf-t:xp. paras 9-10. 
"ICC-Ol/09,ill/11-1292-C'onf-Exp, para. 11. 
"ICC-01/00-01/11-1292-Conf-Exp. paras 11-.2. 
'' ICC-01/09-0 Iii t-I 292-Conf-Exp, para. J; aoo Annex fl. 
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requues a ruling from the Chamber in order to lift these previously authorised 

redactions.'! The Prosecution nonethe.css also states that the individual's name 

has nlrcadv been inadvertentlv disclosed to the Defonce and that the individual . , 

was informed aoout this incident in July 2013.1" 

C. Analysis 

LO. The Chamber recalls the previous jurisprudence of this and other Chambers of 

this Court stating that 'the requirements for redactions are: (i) the existence of an 

o biccti vcl y justifiable risk lo the safety of the pcrso11 concerned in case of 

disdosure, (ii) thP risk must emanate from the disclosure to the accused in 

particular and not the public in general, (iii) the infeasibility of less restrictive 

measures and (iv) an overall assessment as to whether the requested redactions 

are prejudicial lo or inconsistent with the rights oi the accused and the 

requirements of a fair and impartial trial. Further, there is the need to 

pPriodically review the decision authorising the redactions should the 

ci rcu msta nces change'." 

11. Regarding the particular redactions authorised by the Chamber in relation to the 

individual referenced in the transcript of an interview with Witness 28,'" the 

Chamber notes its Decision authorising redacuons:" 

In annex 7 of tt-.c.: 1\ppli:-;Hi(ln the Prosecution requests the redaction from a 
t'rosecution wimcss's statement uf the name and identifying information 1Jf <1 thirc 
person [Rl2DACTEDI. the Chamber is orlhc view that reveaung this informnior 
would put the person at risk. rtlliL>.�CrEI>) and thus is only indirectly rel.ar�d ,n the 

"ICC-'.lllll')-01111-1292-C'onf-F..p. paras 14-15 
1• 1cc-0110')-0l!l l-1292-Cont:b.p, para. 12. 
" ICC-0 l/09-0 I /11-695,,onf-Rcd. para 26. Citing: ICC -0 I 03-0 I 11-458. para. t t: The Prosecutor r. 17rtwws 
l.ubanga 1Jyi/o. Judgment on the Prosecutor's appeal ag-dmst the decision of Pre-Trial Chamber I enuued 'L>em1011 
Rstahlish in£ General Principles Goccmiug A1�plication.� :o Restrict Disclosure pursuanr -n Rule g I (2) and ( 4) of 
the Rules of l'rocedure and r.vidcncc•. 13 October 2006, JCC-01 0�-01/06-568. paras 36 und 39; The Prosecutor v. 
Gennain Ka1<.111gu. Judgment on :he appeal of the l'm�ccutor zgainst the decision of Pre-Trial Chamber I emitted 
"Fir�, Decision 011 the Prosecution Request for Authorisation ro Redact \Viloc.'i� Staiemenrs". 13 May 2008. IC(> 
O IJO;.-o ltO'i-475, paras 7 l-7J. 97; The Prosecutor \'. Germain K,,1,11:._l{o d11J .\lat,'tieu }•,,iglfdjolo (.']111i, Version 
publiqce cxpurg<:i.: di: «ta Decision reinnve a la levee. aJ m:tinti.:n cl au prononce di: mesurcs d'cxpurgauon » ih .. 22 
Octobrc ;;009(lCC-01!04-01!07-1551-Cnnf-fap), 28 October 2009, ICC-Ol;O.t-Ol/117-1551-Redl. para. 4. 
"KEN OTP-0028-0556. 
" tCC-01/09-•l 1111-695,Cunr-Exp, para 39. 
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case, the Chamber is of the view L1a1 thl' noo�1.tisclo�1rt' of infonnaiion does r:ot 
unduly prejudice the Defence l toomotes omined]. 

12. The Chamber agrees with thP Prosecution that the Prosecution requires a ruling 

from the Chamber in order to lift tnese previously authorised redactions. 

However, the Chamber reiterates that the Prosecution has the 0:1-going 

obligation to review whether there nas been a change in the circumstances 

which originally justified a redaction and to notify the Chamber accordingly." 

B. As regards the Joint Defence Requests, and given the infurrnation provided by 

the T'rosecu lion, the Chamber considers that there is no objectively jusli fiable 

risk to the safety of the individual concerned (REDACTED) emanating from 

disclosure to the accused. This is so since the individual's name was already 

been inadvertently disclosed to the Defence in another context and this did not 

result in any increased for the witness or his family. Moreover, this individual's 

[REDACTED) ha, significantly changed the situation of t.he wi tness 

(1,(1::L)ACfEDJ in a manner that makes it unlikely !hat disclosure to the Defence 

would have an effect on [REDACTED] safety, well-being, dignity or privacy. 

14. The Chamber notes this individual's concerns about his identity being revealed 

to the Defence, these views arc no! disposilive when varying protective 

measures. It is ultimately the Chamber's decision, based on assessment ot 

relevant information, and, for the reasons above, the Chamber concludes that 

non-disclosure is not justified in this instance. 

'" ICC-01109-0 Iii 1-695-Rcd-Conf. pars. 4�. I he Chamber observes wi:h uneasiness !hat upnn an imer pane» 
request from th,' Ruro lle',nc• on n \<larch 2014, tbc Presecuiion stated Jt the time that ·the redaction of the 
identity of the person concerned is still necessary' (ICC--01109-0./f 1-1267-Coof-/uixfl, page 2: !CC-01!09-0lif 1- 
:292.-l'onf-Red, para, 8). Conversely, in their Response, the rrosecuuon indicates 1hm t: was aware (since February 
201-l) that the ·perso!!al and security-related circumstances' of :he incivid.ial had changed and die 'Prosecution 
therefore assesses that there remain) little ro uo objective risk to the disclosure of V-0·150:s identity, in Che sr,ecifir 
contexr of the Defence Requests st lhi; lime' (ICC-01/09-JIF 1-1292-Conf-f:xp, ?'""' 11 •••I I 2(c)). 
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FOR THE FORECOING REASO�S, THE CHAMBER HEREBY 

ORDERS the Prosecution lo lift the abovcmcntionod B3 redactions to the investigator's 

note and transcripts related to Witness 28; 

ORDERS the Prosecution to review any other previously authorised IB redactions 

concerning the same individual and submit any request it considers necessary; and 

ORDERS the Prosecution to file a lesser redacted version of its Response in light of the 

aforesaid lifting of redactions no later than 2 days after notification of this Decision. 

Done in both English and French, the English version being authoritative. 

Judge Chile Eboc-Osuji 
(Presiding) 

Judge Olga Herrera Carbuccia 

Dated 20 May 2014 

At The Hague, The Netherlands 
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