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lICC-Ol/OS-Ol/13-339.

I, Judge Cuno Tarfusser, Single Judge of Pre-Trial Chamber II of the

International Criminal Court responsible for the present case;

NOTING the "Requete aux fins d'audition de temoins de la Defense it l'audience

de confirmation des charges" dated 15 April 2014 (the "Request"), whereby the

Defence of Mr Kilolo requests the Single Judge to authorise it to call four

witnesses to provide viva voce testimony for the purposes of the confirmation of

charges hearing, and to amend the calendar for the confirmation proceedings

accordingly;1

NOTING article 61 of the Statute and rules 121and 122of the Rules of Procedure

and Evidence;

CONSIDERING that the present decision does not relate to the question of

whether the Defence shall be authorised the present evidence emanating from

the identified witnesses (which is in its rights under article 61(6)(c) of the

Statute), but solely whether this evidence shall be elicited through the oral

questioning of such witnesses at the confirmation hearing, as opposed to the

presentation of written witness statements;

NOTING that, with respect to this question, the Request rests solely on the

contention that "l'inieret de I'audition des interesses gft dans ce que, par le debai

contradictoire qui jaillira de leurs interrogatoires et contre-interrogatoires respectifs, la

religion de la Chambre sera suffisamment eclairee sur I'existence ou non" of sufficient

evidence to establish substantial grounds to believe that the person committed

each of the crimes charged;

CONSIDERING, in light of the information provided in the confidential ex parte

annex to the Request in respect of each of the prospective witnesses whom Mr

Kilolo proposes to call to testify live, that oral testimony of these witnesses at the
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2 ICC-01/09-02/11-226, para. 18.
3 ICC-01/09-01/11-221, para. 14.

Judge Cuno Tarfusser
Single Judge

Done in both E lish and French, the English version being authoritative.

REJECT the Request.

FOR THESE REASONS

"nothing in the Court's statutory provisions five precedence to the principle of

orality at the pre-trial stage'? and the "witnesses' testimonies [... ] introduced in

writing into the record of the case [... ] are not a priori to be accorded a lesser

probative value" than those obtained through oral questioning at the

confirmation of charges hearing, 3 and that, therefore, no discernible prejudice to

the suspect's rights results from the fact that the Defence be required to rely on

witnesses' statements only in writing, to be submitted within the relevant time

limit set out in rule 121(6)of the Rules;

CONSIDERING, furthermore, that, as previously held by this Chamber,

CONSIDERING, indeed, in light of the object and purpose of the confirmation

of charges, that absent compelling reasons to the contrary, presentation of

evidence in documentary form is the preferred modality by which evidence is

introduced at the stage of the confirmation of charges proceedings;

confirmation of charges hearing - as opposed to the presentation of their written

statements - is not necessary for the proper elucidation of the facts for the

purpose of the Chamber's final decision under article 61(7)of the Statute;
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