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1. The Defence hereby submits its observations on formerly password-

protected files contained in Annex 3 to the Pre-Trial Chamber I’s decision ICC-

01/04-01/10-277 (“the Decision”).  

 

2. The Defence maintains its claim of privilege over the majority of files 

listed in Annex 3. A full description of the documents and a detailed 

explanation as to why, in the view of the Defence, these documents should be 

privileged within the meaning of rule 73(1) of the Rules is provided in an annex 

appended to the present submission.1

 

  

3. The Defence has identified three types of documents that should attract 

privilege within the meaning of rule 73(1):  

 
(i) Documents setting out factual and background information which 

were prepared for use in the defence of Mr. Mbarushimana in 

criminal legal proceedings instituted against him; 

(ii) Draft legal submissions prepared by Mr. Mbarushimana's 

lawyer(s), which were not communicated to any person other 

than to Mr. Mbarushimana; 

(iii) Draft correspondence prepared by Mr. Mbarushimana’s 

lawyer(s), which were sent to Mr. Mbarushimana for the purpose 

of obtaining his observations thereon but never ultimately 

communicated to a third party or made public. 

 

4. The Defence has identified2

 

 additional privileged documents that were 

previously password-protected. These documents were not expressly listed in 

Annex 3 to the Decision but have now become accessible. 

                                                           
1 Confidential Annex A, ex parte, Defence only. 
2 See Annex A 
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5. Finally, the Defence highlights one document3

 

 which remains password- 

protected and over which, as with others, it claims the right of first review in 

the event that the password should be "cracked". 

 

 

Nicholas Kaufman 

Counsel for Callixte Mbarushimana 

 

 

The Hague, The Netherlands 

Thursday, July 14, 2011 

                                                           
3 See Annex A 
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