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Counsel for the Defence
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Kioko Kilukumi Musau, Joseph
Kipchumba Kigen-Katwa and Kithure
Kindiki

Counsel for Henry Kiprono Kosgey:
George Odinga Oraro, Julius Kemboy
and Allan Kosgey
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Joseph Kipchumba Kigen-Katwa, Joel
Kimutai Bosek andPhilemon K.B. Koech
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1. On 3 May 2011, the Honourable Single Judge reqd€eshat the VWU provide its
observations on the security risk assessment stdahbly the Prosecutor with respect
to each witness and attached to the First Appticafor Redactions as well as to
propose any additional or alternative protectiveasuges that might be necessary or
appropriate in order to ensure the proper protactib a given witness and/or his
family members*

2. These observations were to be submitted no lager 113 June 2011 in relation to the
Prosecution’s first request for redactions, andater than one week subsequent to
any future requests for redactions.

3. The decision of the Single Judge does not spedifgtier the observations must be
filed on a confidential or confidentiadx parte basis.

4. The jurisprudence of the ICC clearly indicates txgparte procedures should only be
resorted to exceptionally, in a manner which isststent with the principles of
proportionality and necessifyRegulation 23is of the Regulations of the Court also
stipulates that any document filed by the Registiyan ex parte basis must specify
the factual and legal basis for the classificatibme Registry therefore does not enjoy
a privileged position vis-a-vis the parties in terof its ability to resort t@x parte
procedures.

5. In terms of the applicability of regulation @8 (2), which provides that any response
to an ex parte document should be filed onearparte basis, although the initial
Prosecution request for redactions was filed oreaparte basis, the Prosecution
subsequently filed a public redacted versidte observations of the VWU can also
not be considered to be a response to the Progeaetjuest, as the Single Judge has
requested the VWU to conduct an independent asse$samd propose measures,
which are not contingent on the specific informaticontained in the Prosecution
request.

6. It is therefore possible and indeed probable, thatVWU observations will contain

information containing general security issues ien¥a or general protective

! Decision Requesting the Victims and Witnesses tén8ubmit Observations, ICC-01/09-01/11-103, 3 May
2011, at para 7.

2 Prosecutor v. Lubanga, Judgment on the appeafoThmas Lubanga Dyilo against the decision of Pial
Chamber | entitled First Decision on the ProsecuRequests and Amended Requests for Redactions unde
Rule 81, ICC-01/04-01/06-773, 14 December 200pa&d 22. See also Prosecutor v. Lubanga, Decisidheo
Procedure to be Adopted for Ex Parte Procedulé€;01/04-01/06-1058, 6 December 2007, at para 12.

3 prosecution’s First Application Pursuant to Rulé23lnd Rule 81(4) for Redactions to Statements of
Witnesses and Related Materials to Be Relied UpdmeaConfirmation Hearing, ICC-01/09-01/11-96-REB,
May 2011.
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mechanisms, which do not reveal tixeparte information contained within the initial
Prosecution filing or the identity of the protectetinesses.

7. In other ICC cases, the Defence have also beertegratcess to redacted version of
VWU observations concerning protective measured, aotorded an opportunity to
comment on these observatidhs.

8. The ICC Appeals Chamber has also underscored Heaptinciple of adversarial
proceedings requires that to the extent possilalein@ into consideration security
considerations), the parties should be grantedsaciweany information which could
influence the outcome of the Chamber’s deciSion.

9. The Defence therefore requests the HonourabldeSingige to:

|. order the VWU to prepare a confidential redactedsion of its observations,
which can be provided to the Defence; and

Il. grant the Defence the right to respond to any efasiens which might impact on
the rights of the Defence and a fair and impadmadfirmation process.

Joseph Kipchumba Kigen-Katwa
On behalf of Mr. Joshua Arap Sang and Mr. Mr. William Samoei Ruto

Dated this Friday, 10 June 2011
At Nairobi, Kenya

“See for example, Prosecutor v. Lubanga, Trial GfentRedacted Decision on the "Prosecution's Retdfoe
Lifting of Redactions to the Identity of One Indivial providing Rule 77 Information and Request for
Redactions further to Article 54(3)(f) and Rule{8land 81(4)" and "Prosecution's application fariation in
the protective measures concerning witness 44 ameésg 101" of 24 July 2009ICC-01/04-01/06-2196-Red?2;
15 December 2009, para. 20-23; Prosecutor v. Ludar@ral decisior24 November 2010, TranscripEC-
01/04-01/06-T-336-Red-ENG pp2-3 rdBecutor v. Katanga and Ngudjolo, “Decision on Erefences' Urgent
Request for the reclassification of document”|CC81407-482-Conf-Ex{CC-01/04-01/07-532, 30 May 2008.

® Prosecutor v. Katanga and Ngudjolo, Judgment erafipeal of the Prosecutor against the decisiéhiefTrial
Chamber | entitled "First Decision on the ProsenutRequest for Authorisation to Redact Witnesseatants",
ICC-01/04-01/07-475, 13 May 2008, at paras 57-59.
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