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A. Nature of the problem

1. On the f June 2011 the Defence for Mr Katanga (“Defenceteived information
concerning the three Defence witnesses FloribeabNdNjabu, Pierre Célestin Pichou
Iribi Mbodina and Charif Manda Ndadza Dz'Na. It apped that they had been
moved from the prison facility where they had bbeensed to the same unit where the
two accused Germain Katanga and Mathieu Ngudjaodatained. In the light of the
restriction on contact between the accused anck tttesee witnesses this move has

affected the conditions of detention of those vagss.

2. The restriction on contact firstly has the reshidittthis restriction is extended to all the
detainees held at the ICC facility to prevent iadircontact between the accused in
this trial and the witnesses. This has become sacgdecause of the very limited
space within the detention facility. The conseqeeiscthat for substantial periods of
the day they are detained in cells and have lim@tethmunication with anyone,
including amongst themselves. They are deprivedrofip contact with the other
detained persons, all of whom are African, as aglthe possibility of community life

including making and sharing African meals together

3. These witnesses came to The Hague to testify avnel sizbsequently claimed asylum.
The only reason for their incarceration is to eagteir return to the DRC where they
are classified as prisoners. They are not conviptesbners anywhere and, according
to evidence heard in the trial, have not been agguavith any degree of clarity as to
the factual and legal foundation of the chargesnsgahem. It follows that within the
DRC they therefore fall within the category of pers presumed innocent being
detained for the purpose of trial. In such circuansts, their detention should not be

effected under onerous conditions.

4. The Defence has already expressed its positiofydrahd so the present argument
merely resumes and complements the position, edpeti the light of the facts as
presented by the Registty.

11CC-01/04-01/07-T-273-CONF-ENG ET 01-06-2011, p&geand following.
2 |CC-01/04-01/07-2983-Conf-Red, Version confideligiexpurgée du Rapport du Greffe sur les conditide
détention actuelles des trois témoins détenusné 2011.
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5. This filing is submitted confidentially as it regeto confidential submissions of the

Registry, but the Defence has no objection toeitsassification as public.

B. Interest of the Defencein this matter

6. The three witnesses in question are withnessesddaylehe defence. The accused feels
a degree of responsibility for their well-being maybrought them from the DRC in
his defence and the Defence certainly have a salbgidbligation to be concerned as
to the conditions under which its witnesses appeore the court. This raises a

legitimate humanitarian interest in their well-lgin

7. It further goes to the fairness of the trial sincé@mpinges upon the ability of the
defence to call witnesses under conditions favdarabthe securing of their evidence
before the court. (consider Article 67(1)(e) ).the event that it becomes known that
detained witnesses suffer while in The Hague itobees more difficult to secure

agreement on the part of such witnesses to testify.

8. Apart from the accused interest in the well-beififpie witnesses; it appears from the
analysis conducted by the Registry that to thergxteat there is a diminution in the
numbers of hours outside the cells for the founasses there is also a corresponding
diminution in the number of hours that the otheztathees, including the accused can

spend outside their cefs.

C. Room for possible der ogation from the principle of non-contact

9. The principle of non-contact between withessessghed to ensure the integrity of

the evidence called before the court.

10.This principle is sound but not absolute. As witty grocedural principle it must be
balanced against other competing interests, péatiguvhere the rights of individuals
are affected. In creating such balance it is suledhithat an inquiry is desirable into

the necessity and proportionality of the measutéenpertaining circumstances.

% |CC-01/04-01/07-2983-Conf-Red, para. 5.
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11.Thus, it is to be noted that in thebanga proceedings, derogation was made from the

principle in circumstances where the evidence énciise had been closkd.

D. Necessity of the continued restriction in contact

12.In determining the question of necessity, it is thrgpausing for a moment on the
notion of preserving the integrity of evidence. Thagpression ‘integrity of the
proceedings’ has been employed both by the Prosecamd by the Legal
Representatives of the two groups of victims asptieenise for opposing the Defence
request. Nonetheless, this notion has not beeneatefiy those who employ in order to
understand exactly how the integrity of the proaegslis undermined.

13. The integrity of the proceedings must be takenefer to the integrity of evidence.
The question therefore rests primarily on the mrobbf potential contamination of the
evidence of one witness by another. It is submitied it is difficult to accept that this

is an evident difficulty in the present situation.

14.The Prosecutor’'s main argument for maintainingrégtriction is the possibility of the
witnesses having to be recalled. On the basis efewidence provided by these
witnesses and in the absence of any obvious reasamy credible reason provided by
the Prosecutor as to why they would need to bdleegat seems highly unlikely that
this would occur; certainly before the close of Keganga defence or even the close

of the defence evidence in general.

15.The Prosecutor has provided no guidance as toitbentstances of recall which he

has in mind. Effectively, this is a rare situatighich arises in the light of exceptional

* Cf. ICC-01/04-01/07-T-273-CONF-ENG ET 01-06-2011, p&gel. 7-16 :
7 PRESIDING JUDGE COTTE: (Interpretation) Thank ybir. Kilenda.

8 We will not at this moment hand down a decishart, the

9 suggestions which you have made have a certaiagesial advantage. |
10 would like to share with you a mail whick just received now which

11 might be helpful. This is the instruction thaial Chamber |
12 apparently gave to the Registry about liftingedtrictions, and it
13 reads as follows:

14"Given that the presentation of evidence was coragleh the
15 20th of May, the order of Trial Chamber | bamgnihe contact between

16 witnesses in the Lubanga case is no longercgipé”
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circumstances. For example, if an accused changedatvyer in the midst of
proceedings and there are substantial groundsel@ving that the examination of the
witness by the first lawyer had been conducted gitiss incompetence, the Chamber
might consider it appropriate to order the recdllttee witness. Another example
would be where there had been a material non-disodo on the part of the
prosecution which significantly affected the wayaihich the Defence had approached
its witness. The witnesses in question have been exdensively questioned on the
areas of their evidence which have related to msatipon which they had largely

personal knowledge.

16.1t is envisaged that it is only a matter of weekd$obe the evidence for Katanga is
concluded. So the moment that the question of Iremald arise would in all
probability be at a time when the defence eviddm® been concluded thus putting

this situation in parallel with that in theibanga proceedings.

17.1t is submitted that relying on the prosecutionuangnt in relation to recall of the
witnesses would found the ‘necessity’ of applyihg fprinciple of non-contact on a

possibility which for the moment remains little redhan fanciful.

18.In so far as the prosecution argument makes referenpossible retrial, this does not
distinguish the situation from that in thebanga proceedings. It also ignores the fact
that retrial is an exceptional scenario which migbtur right at the end of an appeal
process and in circumstances where it would beialist impossible to control the
continued contact between other witnesses who ntighe testified in the original
trial. It is to be remembered of course that everthie original trial there was no

attempt to control contact between witnesses befag testified.

19.1n the current circumstances, all three witnesse ltoncluded their testimony and
the accused were present throughout that testin®myhe integrity of the evidence is
likely to be well preserved with very little if necope for the accused to manipulate

the evidence by virtue of contact with these detdiwitnesses.
20.In effect, having been present during the entiséirreny of the withesses in question,

any form of influence on the evidence of Katanga haeady been effected. Any
further contact is unlikely to have any impact upbea evidence of Mr Katanga since
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it is he who is at the centre of the case and I tise best position to describe what

he was doing and what he knew or intended duriagdlevant period.

E. Proportionality of the continued restriction in contact

21.The proportionality must of course be viewed in ligat of the doubtful necessity as
outlined above. Such necessity as there is mustddition, be measured against the

burden which is now placed upon the witnessesatieesed and the system itself.

22.0n the basis of the Registry’s analysis, in evetyhdurs period the witnesses only
leave the restrictive confines of their cells formaximum of 6 hours and twenty

minutes. The rest of the time would be time intaoyi confinement.

23.The restriction, as it stands, cannot be understmgroportional in this context,
particularly when one considers that there willblenock on affect on the situation of
the accused persons. All of these individuals aesymed innocent. The question of
proportionality must naturally also be considenedhe light of the existence of other
possible, less restrictive measures such as thabildg of narrowing the restriction
only to direct contact between the two accused ted witnesses, not including

indirect contact through other detainees.

24.Lastly, it should be born in mind that the prosemutitself provides a form of
supervision over the contamination of evidence amyl affect on the integrity of the
proceedings. This is the exercise of the right tess-examine, a right which the
prosecution has thus far extensively exercised wagpect to the question of inter
witness contact. It is hard to see how the affecany different as between pre-
testimony contact and the present situation wharengst the persons concerned by
this application it is the accused who are letiestify, the witnesses having completed

their input.
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Relief sought

25.Accordingly, the Defence requests the lifting of ttontact restriction as between the

three witnesses and the accused

Respectfully submitted,

David HOOPER Q.C.

Dated this 7 June 2011
At The Hague
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