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Procedural History

1. The Government filed its challenge to the admisigpbpf the case on 31 March
20117

2. On 4 April 2011, the Pre-Trial Chamber orderedph#ies to file their response to the
admissibility challenge by 28 April 20741.

3. On 21 April 2011, the Government of the Repubfi&enya (the Government) filed
a ‘Request for Assistance on behalf of the Govemtnof the Republic of Kenya
pursuant to Article 93(10) and Rule 134(the Government Request) in which the
Government requested the assistance of the CodrPessecutor with respect to its

national investigations. This Request was filethim Kenya situation file.

4. On 28 April 2011, the Prosecution filed the ‘Pragean Response to “Application on
behalf of the Government of the Republic of Kenvaspant to Article 19 of the ICC

Statute™ (the Prosecution Admissibility Response)he Ruto et al case fife.

5. On 3 May 2011, in the Kenya situation, the Pre{T@hamber issued an ‘Order under
Regulation 24(1) of the Regulations of the Couiiti,which the Chamber ordered the
Prosecution to file its observations to the ReqbgstO May 2011.

6. On 10 May 2011, the Prosecution filed the 'Prosenig Response to “Request for
Assistance on behalf of the Government of the Ripob Kenya pursuant to Article
93(10) and Rule 194*(the Prosecution Response). On 12 May 2011, tbseRution
filed a corrigendum, in which the Prosecution aneehdome footnotes, and included

the names of the State Representatives on the pagef

! ‘Application on behalf of the Government of ThepRblic of Kenya pursuant to Article 19 of the IC@Site’,
ICC-01/09-01/11-19.

2 ‘Decision on the Conduct of the Proceedings Fdligmthe Application of the Government of Kenya Ruanst
to Article 19 of the Rome Statute’, ICC-01/09-0131L

*1CC-01/09-58

*1CC-01/09-01/11-69.

®1CC-01/09-60

®1CC-01/09-01/11-83, 10 May 2011.

"1CC-01/09-01/11-83-Corr.
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7. The Defence for Mr. Ruto and Mr. Sang hereby retgudse Honourable Pre-Trial
Chamber to strike the Prosecution Response onrthunds that:
I. the Prosecution Response was improperly filed @Rbto et al case file rather
than the situation file;

ii. it contains highly defamatory, prejudicial andmpletely unfounded allegations
against the Defendant Mr. Ruto; and
iii. the content of the filing greatly exceedstBcope of the Government of
Kenya Request and includes matters which are mogeted at the Defendants in

this case.

8. In terms of the second aspect, the Defence regjubst Honourable Pre-Trial
Chamber to consider sanctioning the Prosecutioalfosing his office and duty to act
in an objective and impartial manner, by using twart's processes to make a
personal, slanderous attack on the Defendant, wtocitd prejudice the Defendant’s

ability to obtain the cooperation of witnessesimdase.

Filingin the Caserather than the Situation

9. Although the filing is framed as a response toGoeernment Request, both the initial
filing and the corrigendum were filed in both thergatta et al case, and the Ruto et

al case rather than in the Kenya situation file.

10.Regulation 24(1) of the Regulations of the Coutygrermits a party to respond to a
document which is filed in the same case filejoeési not permit a party in a particular

case to respond to a document filed in the sitndtie.

11.Whilst the Prosecution had a right to file a regmto the Government Request in the
Kenya situation, documents which are registeredtha situation file are not
automatically incorporated into the relevant cakee ft is necessary for the Pre-Trial
Chamber to issue a decision ordering the Registityainsfer the relevant documents

to a particular case fifé.

® See for example, the orders at page 7-8, ProsewutButo et al, Decision on Reclassification ofri@m
Documents, ICC-01/09-01/11-23, 1 April 2011.
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12.The Prosecution has already exhausted its rightespond to the Government's
challenge to admissibility, and, had the ProseauResponse been filed in the Kenya
situation, it would not have formed part of theecascord for the purposes of the Pre-

Trial Chamber’s determination of the admissibitityallenge.

13. By directly filing the Prosecution Response in Bugto et al case file, the Prosecution

has improperly attempted to circumvent the appetercourt procedures.

14.Also, in his Response, the Prosecutor addressesadéssues, which are extraneous to
the scope of article 93(10) and rule 19#e content of the filing exceeds the scope of
the Government Request, and includes matters warehmore directed at the

Government’s admissibility challenge.

15.For example, the Prosecution refers to a nebulows umcited 2003 prosecutorial
policy on positive complementarity, whereby the d&@utor should only proactively
cooperate with States that are “are conducting igenunvestigations and
prosecutions® The Prosecution also seeks to delimit the scdpmtizle 93(10) to
investigations against the same individuals asetivalso are being prosecuted before
the ICC™®

16. Article 93(10) concerns requests for cooperatiorconnection with investigations
into any crimes falling under the Rome Statute eriosis national crimes. The
question as to whether a national authority iseeitilling or able to carry out
genuinely investigations is not relevant to a dateation of an Article 93(10)
request. Indeed, importing such criteria into @&ei 93(10) would create an
anomalous situation where national authorities mmngit be able to carry out effective
investigations without the assistance of the Ctmudbtain access to key evidence, but
without such assistance, the national authorityld/owt be able to demonstrate that

they are able to investigate effectively and thigger the operation of Article 93(10).

17.Similarly, Article 93(10) is framed broadly to emopass any investigations into

conduct, which constitutes a crime under the Statlihe correlation of domestic

° At para 13.
1% prosecution Response at para 4.
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investigations into crimes under the Statute with tases against the Defendants is

irrelevant to Article 93(10).

18. Given the irrelevance of these arguments to thee@wonent Request, the Defence is
concerned that the Prosecution has inappropriategd its right to respond to the
Request as a vehicle for espousing arguments, wiviete not included in the
Prosecution Admissibility Response, as to whether efforts of the Kenyan

Government are genuirfe.

19.Filing in the case rather than the situation conges, the Defence submits, an
improper filing. The Defence assumes that it wasedan part, to influence the
outcome of the admissibility proceedings. The Defeequests that the information
contained within the Prosecution Response be e&dlufom the Chamber’s
consideration of the admissibility challenge, anuy aother judicial determinations
concerning the Ruto et al cas€ilings that constitute an abuse of the Court’s

processes can be disregarded by the Chatfber.
Inappropriate and preudicial statements

20.The Defence is most concerned at the conduct dPthsecutor in making slanderous
and prejudicial allegations against Mr Ruto in fiimg. His having filed publicly
compounds the matter. There is no sufficient bfasisnaking such allegations and the
Defence submits that it is wholly improper for tReosecutor, or any counsel, to
conduct himself in this manner. The Prosecutiors Vialated his duty to act as an
impartial and objective Minister of Justice, by liding baseless and highly

prejudicial allegations against the Defendanthefiling.

21.The Pre-Trial Chamber has confirmed that the Charhbe an affirmative duty to
uphold the fairness of the proceedings and themsisure that the integrity of the
judicial process is not prejudiced by statementsnfithe Prosecutiolf. This duty
clearly extends to public filings before the Chambehich are based on unfounded

and highly prejudicial innuendo.

! See for example, paras 24-28.

12 prosecutor v. Bemba, ‘Decision on the Admissipiind Abuse of Process Challenges’, ICC-01/05-01/08
802, 24 June 2010, at para 231.

'3 prosecutor v. Kenyatta et al, ‘Decision on thdelee "Application for Order to the Prosecutor Reliey
Extrajudicial Comments to the Pred€C-01/09-02/11-83, 5 May 2011.

No. ICC-01/09-01/11 6/16 17 May 2011
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22.The matters complained of are found in paragraphtBe Prosecution Response, and
repeated more fully in paragraph 18 set out below;

18 The Prosecution also brings to the Chambeténton the circumstances
surrounding the recent dismissal of criminal frazlthrges against Ruto in
Kenya. Recent media reports indicate that witnasgering may have played
a role in the recent dismissal of fraud charges hdo faced in Kenya. It was
reported on 13 April 2011 that, “[o]f the withnessbsit the prosecution had
lined up, 13 could not be found and five died whiie case was going on”,
while those “who made it to the court became hedtlthe prosecution”. On
16 April 2011, it was reported that the acquitthlRbJTO was based on the
Prosecution’s failure to produce evidence linkimm Io the crimes charged.’

23. The basis for this serious allegation, made toGhamber that has the conduct of the
case at the present time, and contained in a pfibiig, is said to be a newspaper

report.

24.Notwithstanding the reference to articles in therall, the Prosecution has only cited
one article from the Kenya Daily NatidhMoreover, the article cited and the persons
interviewed do not allege the existence of witnisspering, or any impropriety on
the part of the Defendants in that case.

25.1t is also of concern that the Prosecution has@mds base its submissions on a media
article, rather than the actual text of the judgtm@ncerning the fraud case. In the
judgment, the Chief Magistrate acquitted the dedeitsl of the charges on the basis
that although the Prosecution had called twentynegises to testify, this evidence
failed to satisfy the threshold ofmima faciecase that the charges were iethe
Chief Magistrate does not at any point attribute slcquittal to ‘witness tampering’,
nor does the judgment refer to either deceasedsiidé witnesses.

26.Before drawing the conclusions presented to cdhe,Prosecutor did not seek any
input from either Mr. Ruto or Mr. Sang or from apyimary party involved in
criminal case trial before the Chief MagistratdNairobi, Kenya, or any other credible
person whatsoever. The ICC Prosecutor thereby dfatle afford himself an

opportunity to know the following facts:

“\Walter Menya, “Police, AG trade blame over acauitf Ruto,” Daily Nation, 13 April 2011.
!> The full text of the judgment is attached as amearto this filing.

No. ICC-01/09-01/11 7/16 17 May 2011
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a. That the Prosecution presented their case withowny way involving Mr.
Ruto. The Prosecution’s case vis-a-vis Mr. Rut@fedce was contentious and
competitive;

b. The reasons and circumstances of any witnessegedll® be unavailable to
the Prosecution, if any witnesses became unavaikablalleged (by reason of
death or failure to testify), are wholly unknowrdaadien to Mr. Ruto, and any
facts as to the status and the reasons of thesessi#s are ordinarily and
ideally in the exclusive knowledge of the Prosemniti

c. The Prosecution and Kenyan courts have the negepsavisions in Kenyan
Criminal laws to deal with any witnesses who failattend court to testify, or
who become hostile in court. Further, the Proseautias provisions on how to
deal with matters of any deceased witnesses inetlent of any suspect
circumstances including revision of bond terms;

d. The Prosecution did not ever allege any wrongdoimghe part of Mr. Ruto in
the course of the trial. Neither did the court;

e. The trial related to a culpable case arising in518Be case was filed in court
in 2004. Substantive hearings by way of callingnestses started in January
2011. Such delay to commence a criminal case waatirally subject
witnesses to attrition in any criminal proceedingany jurisdiction;

f. Mr. Ruto was discharged and acquitted for comgdbatk of material evidence
upon which aprima facie case would be said to have been made by the
Prosecution to warrant his being put on his Defence

g. The time within which an Appeal could be lodged bagired. There is neither
an Appeal nor an application to review. In effécimust be concluded that the
State and the Kenyan Prosecutor are satisfied théhcriminal proceedings
and Judgement, inclusive of how the withesses wesgented;

h. In view of all of the above, it is unfortunate fitre Prosecutor of the ICC to
condescend to the Kenyan Courts, Kenyan Prosecuods investigators,
Kenyan procedures for criminal investigations an@spcution, and the
discretionary choices of Kenyan institutions inittgecisions and Judgments,
including decisions on what witnesses to call, wioatio with testimonies of
witnesses, whether or not to appeal, and the ityegfrthe Chief Magistrate’s
verdict of the case.

I. It is disappointing that the Prosecutor has allbves own subjective and
personalized perception of Mr. Ruto to amount tend@g him absolutely

No. ICC-01/09-01/11 8/16 17 May 2011
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criminally guilty on any allegation made, includiafiegations in newspapers,
and websites, and by NGOs. It is regretted thaPtlosecutor has allowed it to
be possible to be viewed as advancing the goafgersfons that do not wish
Mr. Ruto and Mr. Sang well. Such persons are, lipmbability, responsible
for influencing the opinionated views in newspapesgbsites and NGO

agendas, for the Prosecutor’s subsequent usetagi$ established fact.

27.In addition to these express statements concerWindruto, the Prosecution also

refers to the following at paragraphs 7 and 2hefRrosecution Response:

7. Additionally, Kenyan newspapers recently repbriee killing of a senior
government official in his home in Kenya, whichvigdely believed to be
linked to his testimony before the WAKI Commission the postelection
violence and to fears that he might be cooperatiitig) this Court.

[...]
21. Additionally, a recent incident is particulailjstrative of this degrading
security environment likely to be linked, directlyr indirectly, to OTP
investigation. On 28 April 2011, Bernard Kimeli,etiormer senior Deputy
Commissioner of Police of the Kenya Police Train{dgllege, was killed in
his house in a rich and welprotected suburb of Nairobi. Circumstances
indicate that his murder was well prepared. Medjorts and comments on
Kenyan websites and blogs allege that his murdsrprabably linked to OTP
investigations because his attackers only took ehecits from his house. It is
alleged that due to his position, Kimeli was in gEssion of sensitive
information in relation to the misuse of Policeaases by the Government of
Kenya and or the PNU during the post-election vioge It should be noted
that, despite the fact that Kimeli did not give amgtimony to a Kenyan
investigation, he was mentioned by another witrasssne of the three senior
police officers forced to retire during the violencallegedly due to his
opposition to the PNU’s misuse of the police foat¢hat time.

28.The Prosecution has attributed its information Media reports and comments on
Kenyan websites and blogs’, and has only citedasmmymous media article, which
is itself, based on unidentified sour¢&dn contradistinction to the Prosecution’s
assertion that “his murder was probably linked t6POInvestigations because his
attackers only took documents from his house”a subsequent report to the Kenyan
National Assembly, the Internal Security AssistaMiaister informed the Assembly

that the only thing which had been taken from tbase was one mobile photeThe

'8 http://www.the- star.co.ke/national/national/22726vhy - top - cop - was- murdered
1 Hansard (Records of Parliamentary Proceeding€), May 2011, page 25, available from
http://www.parliament.go.ke/index.php?option=commtemt&view=article&id=184&Itemid=159

No. ICC-01/09-01/11 9/16 17 May 2011
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police spokesperson has also confirmed that thegblve not found any evidence

linking the murder to the post-election violeri€e.

29. The Defence would also like to emphasise thatRUito has no personal knowledge
of who Mr. Kimeli was, and did not know the circuiansces of his situation. Mr. Ruto

had no interest in Mr. Kimeli’s history, or pos&lactivities.

30.The Prosecution also insinuates that the Defendaatee been utilising their
associates to circumvent the conditions imposeaterDecision on the Summons, and
the Single Judge’s directive that the Defendantstnrefrain from engaging in
speeches which could be construed as an incitetmertlence:

23.For instance, Laikipia East Member of Parliamigntangi Kiunjuri said
that persons other than the six suspects do nat t@mwbey orders of this
Chamber to refrain from hate speech or public @mg&nt, and “are free to talk
as we wish”. At a rally held earlier in April 201Kjunjuri and others, in the
company of Ruto and Uhuru Kenyatta, made statemeviisch were
considered so troublesome that the Ministry forednal Security and the
National Cohesion and Integration Commission warpetiticians against
engaging in hate speech and incitement, indicatwag they were using the
same type of language which helped to ignite th¥/ 2fbstielection violence.

31.As concerns the assertion that associates of Mry#téa and Mr. Ruto have engaged
in behaviour, which would fall foul of the conditiomposed by the Chamber against
the Defendants, the article cited by the Proseoudinly attributes extremely tame
political comments to these associates, which mavethnic overtoneS.Indeed, this
type of political banter is far less inflammatohah the accusatory language utilised
by the Prosecutor in his actual filing, which couhlame ethnic hatred and distrust

by elevating speculative rumours to the statuCef investigative findings.

18 J Kinyua, ‘Police Writes to ICC Over Kimeli’'s Mued, The Nairobi Star8 May 2011,
http://www.nairobistar.com/classicnews/23618-poliagtes-to-icc-over-kimelis-murder-

19 “Mr Kenyatta pioneered the use of the waithundu(a nuisance bully) to refer to Mr Odinga, and tard
was liberally used by most of the Kikuyu-speakin@$whenever they spoke about hirRid' tondu atindaga
akiuga ni tunyuaga muno-ri, no anga tunyuaga naa¥Na tondu atindaga akiuga tuthiagueri, Hagueiyo

ni ya nyin& Hague ni kwa nyukwa guku ugutinda ukfn@Now that Raila keeps describing some of us as
drunkards, do we go drinking with his wife? And ntvat he keeps telling us to go to The Hague,as$ lHtague
his mother’'s place? Is The Hague your mother’s epléar you to keep singing about it?),” he asked at
Githunguri.thui tutikoragwo na thina na andu ldyanza.tiga kimundu kimwe, na ni muki(j\Ve don’'t have a
problem with the people of Nyanza, but with one meamd you know who he is),” he added” John Ngirachu
“Uhuru and Ruto warned over hate speech at rajliaily Nation, 2 April 2011.
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32.In each of the above instances, the Prosecutionfdil@sl to adduce any credible
foundation for these allegations, and misrepresktite contents of the media articles
upon which the Prosecution purports to rely. Insthegard, in the Katanga and
Ngudjolo case, Judge Steiner expressed her cofiogthe fact that the Prosecution,
whose activities must be directed by the princgfl@bjectivity pursuant to article 54
(1) (a) of the Statute, has used in support ofRtesecution Application a number of
sources that manifestly do not offer any supportit® application; and that, in the
view of the Single Judge, the Prosecution mustanefin future applications from

resorting to this practice in order to mislead $ivegle Judge®

33.The Prosecution has also insinuated that the alegents should be attributed to the
Defendants or their associates. By including tligage and prejudicial allegations in
a public filing before the Court, the Prosecutisteinding credence to these scurrilous

rumours, and the official approbation of the IC@g#&cutor.

34. Although the allegations concern conduct whichsfalutside the time frame of the
charges, they can significantly prejudice Defeneeestigations by portraying the
Defendants as dangerous or threatening individualich may deter potential
witnesses from cooperating with the Defence. Thetestents also violate the
presumption of innocence by portraying the Defetsl@s having the propensity to
engage in or encourage the same type of conduit esferred to in the charges

(murder, incitement to violence).

35.The Prosecutor has a broad statutory duty undmleai4(1)(c) to respect fully the
rights of all persons arising under the Statute.this connection, the ICTY has held
that whilst the parties have a right to exploretaratwhich may assist their case, such
as domestic investigations or convictions, theyehavduty to refrain from making
allegations, which do not have a reasonable evi@gnbasis* For example, in the
Gotovina case, the Prosecutor was ordered to vaithdillegations concerning the

criminal character of a witness, which were onlysdth on a newspaper artiéfe.

%0 Decision revoking the prohibition of contact anmhununication between Germain Katanga and Mathieu
Ngudjolo Chui ICC-01/04-01/07-322, 13 March 2008.

L pProsecutor v. Krajisnik, Case No. IT-00-39-T, Bmh on Cross-Examination of Milorad Davidovic, 15
December 2005, at paras 9-10.

2 prosecutor v. Gotovina et al, Transcript of 30tSeyber 2009, T. 22352 — T22355.
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Article 14 of the Guidelines on the Role of Progecsi also enjoins Prosecutors to

desist from pursuing any unfounded charges.

36.The ICC Prosecution is also expected to conductartigd and objective
investigations, which aim to assist the Court ttedrine the truth. In so doing, the
Prosecution should focus on finding reliable amddible evidence, rather than
trawling through the trash cans of rumour and gosies, rags and blogs.

37.The Prosecution’s filing relates to two domestidigial proceedings, one of which is
a sub-judiceinvestigation Notwithstanding the fact that these proceedingsbaiag
convened in a domestic forum, it is highly inappraje for the Prosecutor, as one of
the highest officials of the ICC, to proffer his mwersion of the events, which is only
supported by scant media articles, and which haseen tested and endorsed in a
court of law. Although it may be necessary for IB€ to determine the propriety of
domestic proceedings, the Trial Chamber in the Bewdse strongly cautioned the
parties against making assertions concerning ddaenesburt proceedings or
governmental actions, which are only based on dai&on contained in media or

NGO reports, as opposed to more credible formvioeace®*

“*Guidelines on the Role of Prosecutors Adoptedhsy Eighth United Nations Congress on the Prevenifon
Crime and the Treatment of Offenders’, Havana, C@BaAugust to 7 September 1990.
24 At page 74, the Trial Chamber cited article 24t Code of Professional Conduct for Counsel, which
provides that:

1. Counsel shall take all necessary steps to etisatis or her actions or those of

counsel's assistants or staff are not prejudioiethé ongoing proceedings and do not

bring the Court into disrepute.

2. Counsel is personally responsible for the cohdnd presentation of the client's

case and shall exercise personal judgement orubl®asice and purpose of statements  made and

questions asked.

3. Counsel shall not deceive or knowingly misleagl Court. He or she shall take all steps necegsary

correct an erroneous statement made by him or ihby @ssistants or staff as soon as possible after

becoming aware that the statement was erroneous.

4. Counsel shall not submit any request or documéhtthe sole aim of harming

one or more of the participants in the proceedings.
At para 235, the Trial Chamber found that “onlyeixceptional circumstances should this Chamber geglo
behind a national judicial decision, particularhhen the matter has been litigated before the foaairt of
appeal. Given the lack of any evidence of maténigiropriety or irregularity in those proceedings (pposed
to speculation and quotations from reports thatehawt been introduced properly into evidence - thee
development of this point below), it is unnecesdarythis Chamber to attempt to define the ambithafse
exceptional circumstances.”
At para 255 the Chamber further concluded that fiselisimply quoted, for instance, from written ngp@and
interviews with politicians in the written submisses, without applying to the Chamber for leaveely bn them
as documentary evidence. Examples of this apprbgdhe defence include "well-informed observersfaée
and Security in Africa; extracts from FIDH reporesstracts from a report by Human Rights Watch; and
"Weblog", allegedly quoting President Kagame of Rde In the circumstances, given that their promeaa
and reliability is entirely univestigated and uméels these materials carry little, if any, evidehtveight.”
Prosecutor v. Bemba, ‘Decision on the Admissibitityd Abuse of Process Challenges’,
ICC-01/05-01/08-802
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38. Article 71(1) of the Statute provides that the U@tomay sanction persons present
before it who commit misconduct”. In the Lubangaesahe Trial Chamber found that
the right to public hearings entails an “increaezineed for responsible and balanced
comments and reporting of the case [...] Most impulya and as a matter of
professional ethics a party to proceedings is explecot to misrepresent the evidence,
to misdescribe the functions of the parties or @mamber, or to suggest or imply
without proper foundation that anyone in the caseluding the accused, has

misbehaved.?®

39. In terms of its findings, the Trial Chamber exgess its opprobrium concerning the
Prosecution spokesperson’s unsubstantiated ingamgatthat Mr. Lubanga had
intimidated witnesses, and observed that “ it ifcal that potential withesses and
participating victims are reassured that they vatteive proper protection before the
Court. Creating the false impression that an actusentimidating witnesses could
well serve to discourage others from participatingthe Court's cases, thereby

damaging the legitimacy of the institution, andaibslity to function.”®

40.The Chamber did not sanction the Prosecution ih ¢hae, but it did express “the
strongest disapproval of the content of this in&m, and further stated that “if
objectionable public statements of this kind apeeted the Chamber will not hesitate

to take appropriate action against the party resipte™’

41.The Prosecutor’'s responsibility in the present caséar more heightened in the
present case as the Prosecutor has sought to ttlesé rumours in the respectability
of an official court filing. Moreover, in the conteof the Kenya situations and cases,
the Pre-Trial Chamber has very recently broughheoattention of the Prosecutor on
two separate occasions the importance of respettimgresumption of innocence in
official statements, and ensuring that such statésndo not prejudice a fair and

28
I:

impartial trial™ The Prosecution demonstrates a propensity to make highly

% Decision on the press interview with Ms Le FragerHellen, ICC-01/04-01/06-2433, 12 May 2010 aiapar
38 and 39.

%6 At para 51.

" At para 53.

%8 Kenya situation, Decision on the "Application fagave to Participate in the Proceedings beforePtieeTrial
Chamber relating to the Prosecutor's Applicatiodaumrticle 58(7)", ICC-01/09-42, 11 February 2(dtlpara
22; Prosecutor v. Kenyatta et al, ‘Decision oa Befence "Application for Order to the ProseciRegarding
Extrajudicial Comments to the Pred€C-01/09-02/11-83, 5 May 2011.
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preudicial and damaging remarks concerning suspects who have themselves

limited resour ces to combat such pregudicial comments.

42.1n light of the Prosecution’s continued disresgdectthe principles of the presumption
of innocence and the requirements of a fair andaitmgd trial, coupled with the
Prosecutor's abuse of the Court's procedures byapesly filing the Prosecution
Response in the Ruto et al case, the Defence t@specequests the Honourable Pre-
Trial Chamber to order the Prosecution to formalhplogise to the Defendants and to
withdrew the allegations from the ‘Prosecution’spanse to “Request for Assistance
on behalf of the Government of the Republic of Kepursuant to Article 93(10) and
Rule 194"®(the Prosecution Response) concerning the Defesidant

43.The Defence further requests the Pre-Trial Chantbeconsider sanctioning the
Prosecution for misconduct under Article 71 of 8tatute. Rule 171 of the Rules of
Procedure and Evidence sets out the possibilityttteaChamber may, after warning
an official of the Court, interdict that personrfrahe proceedings and from exercising

their functions before the Court on a temporarydas

44.The Defence submits that the Honourable Pre-Trieriber has jurisdiction under
the said Article 71 of the Statute and Rule 17thefRules of Procedure and Evidence
to issue a warning to the Prosecutor that he ristexdiction from proceedings
together with any other sanctions the Court mayndéar and just in the event of
continued abuse of the court process and violatibrihe rights of the suspects
including Mr. Ruto, the consequences of which wauidjudice the cause of a fair,
just, and expeditious trial and injure the integof the ICC processes and institutions
by:-

a. Seeking the court to treat as facts newspaper rastevhose sources,
integrity, and veracity are wholly non-existent;

b. Seeking to incite and procure ethnic hatred anduwdison the Kenyan case by
speculative and scurrilous rumours, unsound corwlastransference and
relocation of third party acts on the suspectsrepigesenting, exaggerating
and twisting the true status of facts and logi@ manner designed to purport

that such are products of ICC investigative finding

291CC-01/09-01/11-83, 10 May 2011.
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c. Endeavouring to erode and eradicate the suspéghisto the presumption of
Innocence;

d. Applying active industry to scare away any possitakaesses for the suspects;

e. Embarrassing the court by holding out invitatiomshte judges to make
findings on baseless assertions and allegationg fmathe media and NGOs
without foundation against the integrity of the destic judicial proceedings
and Government actions in Kenya;

f. Making improper filings outside the time allocatedd beyond the scope of
the subject application before the court, and detthe relevant file, and
attempting to circumvent the appropriate court poages;

g. Damaging the integrity of the Office of an ICC Rrostor, by violating the
obligation to act objectively and impartially adanister of Justice, and in
disregard of the reality of the fact that said Bmsgor is one of the highest
officials of ICC;

h. Making public filings in respect to Mr. Ruto on stierous, prejudicial,
defamatory and unfounded representations, profjarmsubstantiated
insinuations, misrepresentative evidence and mesitbésg facts; and

I. Attempting to drive the court’s proceedings towamtsking the same a
personal matter between the occupant of the Officke Prosecutor and Mr.
Ruto.

Relief Sought

45.For the reasons set out above, the Defence forRdto and Mr. Sang respectfully
request the Pre-Trial Chamber to:

I. strike the Prosecution Response from the recorthe@fRuto et al
case (and thereby disqualify the filing from the a@iber’s
consideration in the admissibility challenge);

ii. should the filing be refiled in the Kenya situatioarder the
Prosecution to formally apologise to the Defendamd withdraw
all unfounded ands prejudicial allegations; and

ii. consider sanctioning the Prosecutor under artidél)7 of the
Statute.
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Joseph Kipchumba Kigen-Katwa
On behalf of Mr. Joshua Arap Sang and Mr. William Samoei Ruto

Dated this Tuesday, 17 May 2011
At Nairobi, Kenya
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