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1. Introduction

1. The Defence requests the Honourable Single Judggédot the additional conditions

requested by the Prosecution on the grounds that:

I the Prosecution failed to appeal the Pre-Trial Qte's earlier decision
not to impose identical or similar conditions, att@ Prosecution has
failed to avert to any new circumstances which dowarrant the

imposition of new conditions;

. the terms of the requested conditions violate tlefeBdants’ right of

silence and privilege against self-incrimination;

ii. the conditions requested violate the rights of Dlefendants in a manner

which is unnecessary and disproportionate.

2. Procedural History

2. On 15 December 2010, the Prosecution filed an ‘#&sptibn Pursuant to Article 58 as
to William Samoei Ruto, Henry Kiprono Kosgey anglaa Arap Sand'.

3. In this application, the Prosecution submitted thatissuance of a summons would be
sufficient to ensure the persons appearance béerdCC because “[nJone of the
three suspects are perceived to be a flight ridk.thkee suspects have prominent
leadership status in Kenyan society. At the presiemt, there is no indication that

they would evade personal service of the summdifses.

4. The Prosecution nonetheless requested the Predhahber to impose the following

conditions on the persons, pursuant ant to asig(&) and rule 119:

* To provide the Chamber with all residential addessand telephone

numbers. The suspects shall verify the accuratlisfinformation (to the

11CC-01/09-30-RED?2.
2 At para 218.
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Registry) on a bi-monthly basis. Any change inittfermation provided
shall be immediately reported to the Registry;

» To have no contact with the other suspects perigomgl telephone
(including, but not limited to, Skype or sms), initmmg or through
intermediaries, except through counsel for lawiuiposes;

» To have no contact directly or indirectly with gogrson who is or is
believed to be a victim or a witness of the crinmethe Rift Valley;

* To refrain from corruptly influencing a witness,sbtucting or interfering
with the attendance or testimony of a witnessaorgering with or interfering
with the Prosecution’s collection of evidence;

* To refrain from committing crime(s) set forth in kgan law or the Rome
Statute;

 To timely respond to any request by the Chamber;

» To attend all required hearings at the Internati@raninal Court; and

» To post a bond or provide real or personal secorisurety, as the

Chamber deems fit.

5. On 8 March 2011, the Honourable Pre-Trial Chambsued its ‘Decision on the
Prosecutor's Application for Summons to Appear \iiliam Samoei Ruto, Henry
Kiprono Kosgey and Joshua Arap Sang’ (the Summassibn)?

6. In the Summons Decision, the majority of Pre-T@Galamber Il found that there were
reasonable grounds to believe that the Defendaat€bdmmitted a crime falling under
the Rome Statute, and that the issuance of a susiwas sufficient to secure the

Defendants’ appearance at the initial appearance.

7. Without prejudice to further orders on this suhjéicé Pre-Trial Chamber ordered that
the Defendants were:
I. to have no contact directly or indirectly with apgrson who is or is
believed to be a victim or a witness of the crinfes which William
Samoei Ruto, Henry Kiprono Kosgey and Joshua ArapgShave been

summoned;

% At para 219.
41CC-01/09-01/11-01.
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il. to refrain from corruptly influencing a witness, sbtucting or interfering
with the attendance or testimony of a witness, angering with or
interfering with the Prosecution’s collection ofi@ence;

ii. to refrain from committing crime(s) set forth iretStatute; and

Y2 to attend all required hearings at the Internati@raninal Court.

8. On 6 April 2011, the Prosecution filed the ‘Progemmis Request for Conditions of
Enforcement’ (the Prosecution’s Requést),which the Prosecution requested:
(i) An order requiring William Samoei Ruto, Henrypgfono Kosgey and
Joshua Arap Sang to provide the following informatio the Court
to allow for the enforcement of the original comalits imposed by the
Chamber:

I. To provide the Chamber with all residential and kBom
addresses, email addresses, and telephone nuniséds, and
outside Kenya. The suspects shall verify the aoyud this
information in signed statements made under oath fded
with the Registry the first day of every month. Adyange in
the information provided shall be reported to thegiRtry
within 48 hours of the change.

il. To provide the Chamber with official records fol &@lephone
numbers from the date the summonses were issuédutiter
order of the Chamber; and

ii. To provide the Chamber with their email accountradses that
are directly or indirectly used;

(i) An order requiring William Samoei Ruto, Henkyprono Kosgey and
Joshua Arap Sang to provide complete informatiooutiltheir finances,
including assets and liabilities and the identite#sall to whom money or
property is owed;

(iif) An order requiring William Samoei Ruto, HenKiprono Kosgey and
Joshua Arap Sang to post bond in a sum to be detednby the Chamber, for
the purpose of guaranteeing their appearanceseatnternational Criminal
Court;

(iv) An order requiring William Samoei Ruto, HenKiprono Kosgey and
Joshua Arap Sang to appear in person at the sdhedfourt at least once

®1CC-01/09-01/11-41
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every six month period and certify before the Chambnder oath, that he has
complied in full with all the conditions imposed the Chamber; and

(v) An order restraining William Samoei Ruto, Heri{yprono Kosgey and
Joshua Arap Sang from making public statement®wmeents about the case,

the charges, the investigation, or the evidénce.

9. The Honourable Single Judge ordered the Defendiéetany response by Friday 15
April 2011 at 4pn.

3. The Prosecution failed to appeal the Pre-Trial @Bamber’s earlier decision not
to impose identical or similar conditions, and thd’rosecution has failed to
establish any new circumstances which would warranthe imposition of new
conditions.

10. The first four conditions sought by the Prosecutare virtually identical to the
conditions requested by the Prosecution in itdainapplication for a summons. In
particular, the Defence refers to the Prosecutioegiest for an order to provide the
Chamber with all residential and home addressesilemdresses, and telephone
numbers, inside and outside Kenya. This differy emlthe extent that the Prosecution
IS now also requesting email addresses. Essentihly first condition has already
been proposed and considered by the Pre-Trial Caawiich did not include it when

rendering its Summons Decision.

11. As concerns the second condition sought, the Putis&n submits that this
information is required in order to set an apprajgribond (the third condition).
Although the Prosecution did not explicitly requéss information in its Application
for the Summons, the Prosecution did request threrDBr to set a bond, which was
rejected. The Chamber has therefore already adjtetiaupon the third condition, and

the objective of the second condition.

12.As concerns the fourth condition, the Prosecutiad previously requested that the
Defendants attend ‘all required hearings’ at th€.IThe 6 April 2011 request only
differs to the extent that the Prosecution spexitieat the Defendants should be

required to attend at least every six months.

® At para. 8.
"*Order under Regulation 24(1) of the Regulatiohthe Court’,|ICC-01/09-01/11-46, 8 April 2011.
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13.The Prosecution did not file a request for leaveappeal the Pre-Trial Chamber’'s
decision not to grant all of the conditions reqadsty the Prosecution. The
Prosecution is therefore precluded for resurrectingequest before the Chamber,
unless it can prove that its request falls withiae terms of article 60(3) of the Statute.
Article 60(3) of the Statute provides that “the Hreal Chamber shall periodically
review its ruling on the release or detention peason, any may do so at any time on
the request of the Prosecutor or the person. Upo ieview, it may modify its ruling

as to detention, release or conditions of reled@sdt is satisfied that changed

circumstances so require”.

14. Although Rule 119(2) of the Rules of Procedure diddence permits the
Prosecution to request the Pre-Trial Chamber tondntige conditions set pursuant to
rule 119(1), this rule is ultimately subject to gr@visions of the Statute, in particular,
the requirement under article 60(3) that the Chamisey only modify the conditions
of release if it is satisfied that changed circianses so require. The Appeals
Chamber has recently confirmed that the burden erhahstrating a change in

circumstances falls on the Prosecitor.

15.The Prosecutor's Request contains no explanatido ady the requested conditions
are necessary, nor the change in circumstanceshiwoald warrant their imposition

at this point in time.

16.The Defence submits that there are no new circurosta that justify any new
conditions to be imposed. There is no evidencettitesuspects have failed to comply
with the conditions imposed by the Pre-Trial Chamidor is there any suggestion
that the Defendants are unwilling to appear volulytéto The Hague for their trial or
any other required hearing. The Defendants appeaskahtarily in The Hague for
their initial appearance and have, therefore, r@splethe summons. In the absence of
any reasoning by the Prosecution to the contrdmg, would appear to negate any

necessity for the proposed additional conditions.

® Prosecutor v. Bemba, Judgment on the appeal alédn-Pierre Bemba Gombo against the decision af Tri
Chamber 111 of 28 July 2010 entitled "Decision ¢ treview of the detention of Mr Jean-Pierre Bei@Gloanbo
pursuant to Rule 118(2) of the Rules of ProcedactEvidence", 19 November 2010, ICC-01/05-01/08918t
para 51.
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17.The Prosecution has a duty to act with diligencd gaod faith. Filing a dilatory
request to modify the conditions, without referrbogany new circumstances, after the
Defendants have fully complied with the previousditions and appeared before the

Court, constitutes an abuse of the processes @ dlet.

4. The terms of the requested conditions violate éhDefendants’ right to
remain silent and the privilege against self-incrirmation

18. The information requested by the Prosecution mddmns 1 and 2 is excessive and
on its face, violates the Defendants’ privilegeiagfaself-incrimination, as enshrined
in article 67(1)(g) of the Statute. For examplethié Defence confirms certain emalil
addresses or telephone numbers, this could, if éwerinformation were to be
disclosed to the Prosecution, be used by the Rutieado establish the authenticity of
certain communications. Similarly, the provision fofancial information could be
used by the Prosecution to prove that the Deferslpnbvided financial assistance or
received financial assistance in respect of persdiegedly involved in the relevant
events’ Requiring the Defendants to submit signed undergmkcould also violate the
Defendants’ right not to provide the Prosecutiothvei handwriting/signature sample,
which can subsequently be used by the Prosecutiastablish the authenticity of

certain communications.

19.The Statute also clearly sets out the right of terddant to remain silent, without
adverse inference being drawn from their sileft¢Ehe right to silence is broader than

the privilege against self-incrimination.

20. In line with these statutory rights, the variousall Chambers of the ICC have
confirmed that the Defence’s disclosure obligatitmshe Prosecution are limitéd,

and in principle there is no defence disclosuregakibn to the Chamber other than

° See Funke v. France, European Court of Human Ri@eries A No. 256A para. 44, in which the Europea
Court of Human Rights held that requiring a deferida provide custom authorities with financialtetaents
(on pain of sanctions) , which could potentially dsed in criminal proceedings to establish thatdéfendant
had committed fraud, violated the privilege agas®t-incrimination.

19 See Prosecutor v. Mucic, ‘Decision on the Prosenist Oral Requests for the Admission of Exhibi6liito
Evidence and for an Order To Compel The Accusedavad Mucic, To Provide A Handwriting Samplel9
January 1998, at paras. 58-61.

* Articles 55(2)(b) and 67(1)(g) of the Statute.

12 See Prosecutor v. Lubanga, Annex | “Decision astldsure by the defence”; 20 March 2008; ICC-01/04-
01/06-1235-Corr-Anxl; Prosecutor v. Lubanga, “ReaddcSecond Decision on disclosure by the defende an
Decision on whether the prosecution may contactries witnesses”, 20 January 2000C-01/04-01/06-2192-
Red; Prosecutor v. Katanga and Ngduj@ecision on the "Prosecution's Application ConaggriDisclosure by
the Defence Pursuant to Rules 78 and 79(4)", Jpte®aber 2010,CC-01/04-01/07-2388.
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those set out in regulation 54 of the Regulatiohthe court. Although the Defence
may be requested to provide the Prosecution anth@&awith the names and details
of its witnesses and the evidence it intends tpupbn (including either summaries or
statements), it is exempt from any other form afcltisure. The Defence is thus not
obliged to allow the Prosecution or Chamber to éasphe Defence files or have any

other form of access to Defence information.

21. In the Lubanga case, Trial Chamber 1 recéhynphasised firstly, the limited nature
of the Defence’s disclosure obligations under tteguse and Rules, secondly, that the
Defence’s right of silence extended to any Deferedated information (which the
Defence did not intend to rely upon as evidenceyspective of whether it was
incriminating, and thirdly, the fact that the Prositon and the Defence cannot be
placed on the same footing as the Prosecution Headurden of proof whereas the
Defence has the right to invoke the right of sikrand privilege against self-

incrimination**

22.Although a defendant may waive his right to silemeehis privilege against self-
incrimination, such a waiver must be informed aotumtary. The voluntariness of the
waiver may be rendered nugatory if it was procutedugh inducements or threats.
In this regard, Article 55(1)(b) stipulates thatridg the course of the Prosecutor’s
investigation, the persons “shall not be subje¢tedny form of coercion, duress or
threat [...]". Although this Pre-Trial Chamber haghily emphasised that the decision
whether to impose conditions resides solely witle t8@hamber and not the
Prosecution, the Chamber must base its decisionthen observations of the
Prosecutiort®> The Prosecution may also move the Chamber to eamodify the
conditions. Given the considerable sway of thes€cation as concerns the freedom
of the Defendants, a veiled threat to request ttatChamber issue an arrest warrant
could have the effect of impelling the Defendantvalunteer privileged information

in order to stave off this threat.

13 Prosecutor v. Lubanga, Transcript of 29 June 2p&@es 7-8 ICC-01/04-01/06-T-307-Red-ENG WT 29-06-
2010.

14 prosecutor v. Lubanga, Transcript of 29 June 2p&@es 7-8 ICC-01/04-01/06-T-307-Red-ENG WT 29-06-
2010

'3 prosecutor v. Bemba, Prosecutor v. Bemba, Judgaretite appeal of Mr Jean-Pierre Bemba Gombo agains
the decision of Trial Chamber 11l of 28 July 201ftided "Decision on the review of the detention\df Jean-
Pierre Bemba Gombo pursuant to Rule 118(2) of thikefRof Procedure and Evidence", 19 November 2010,
ICC-01/05-01/08-1019.
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23.The ECHR has confirmed that it would be impropedétain a person due to their
non-compliance with an order, which would have el them to incriminate
themselves?

5. The conditions requested by the Prosecution \taies the rights of the Defendants,

in a manner which is unnecessary and disproportiona.

24. Article 58(7) enables the Chamber to impose “cood# restricting liberty (other than
detention) if provided for by national law”. In tlasence of any information on this
point, the Prosecution has completely failed taclibsége its burden to demonstrate
that the particular conditions that he is seekirg @nsistent with Kenyan law. It is

submitted by the Defence that Kenyan law does ratigee for such restrictions.

25.Even if such restrictions did exist under dome#tenyan Law, “such measures,
however, should be consistent with the Rome Statateother international law and
standards™’ This is consistent with article 21(3) of the Statuvhich provides that
the Court must apply and interpret its law in a nmanwhich is consistent with

internationally recognised human rights.

26.The first two conditions requested by the Prosecutconstitute an unjustified
interference in the private life and correspondeotehe Defendant® The third
condition (posting bail) infringes the Defendantiht to property,’ the fourth
condition affects the Defendants’ entitlement toiweatheir right to be present at
hearings, and the fifth condition infringes the &wlants’ right of freedom of
expressiorf’

27.The Appeals Chambers of the ICC has confirmedahgtrestrictions of the rights of
the Defence must accord with the principles of msite and proportionalit§* The

' Funke v. France, European Court of Human RigheseS A No. 256A para. 44. See also S. Trechsehaiu
Rights in Criminal Proceedind®xford University Press 2005) at p. 443.

17C Hall, ‘Article 58’ in o. Triffterer (ed.) Commeéary on the Rome Statute of the International QrahiCourt:
Observers’ Notes, Article by Articlg™ ed, 2008) at p. 1144.

18 Article 17 of the International Covenant on Ciaitd Political Rights, Article 8 of the European @ention

on Human Rights

19 Article 17(1) of the Universal Declaration of HumRights, Article 1, Protocol 1 of the European @amtion

on Human Rights, Article 21 of the American Conv@mibn Human Rights.

20 Article 10(1) of the European Convention on HunRights, article 19(2) of the International Covenant
Civil and Political Rights.

1 prosecutor v. Lubanga, Judgment on the appealroffbmas Lubanga Dyilo against the decision of Pre
Trial Chamber | entitled First Decision on the Rrmgion Requests and Amended Requests for Redsction
under Rule 81, ICC-01/04-01/06-773, 14 December62@Q para 33, See also Trial Chamber decisions:

No. ICC-01/09-01/11 10/16 15 April 2011
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Defence therefore disputes the application of dggiested conditions on the grounds

that they are neither necessary nor proportionadeage of a punitive nature.

The request that the Defendants provide their residential addresses and telephone and
email addresses, financial information, and post bail

28.The Defence submits that the request for finanofarmation and that the Defendants
post bail is highly inappropriate in the case ofspas who have never been declared
to be flight risks, were stated by the Prosecution to be flight risk$? and who

travelled to The Hague for their initial appearance

29.The Prosecution has failed to provide an explanaés to why providing this
information, or the providing a bond, is necessditye European Court of Human
Rights has held that in imposing security measother than detention, such as the
restriction of movement, “[a]s the fundamental tigh liberty is at stake, the
authorities must take as much care in fixing appab@ bail [conditions] as in
deciding whether the accused’s detention is indispele™ An unexplained and
unsubstantiated request for residential addressesil and telephone details, and the

posting of bail does not in any way satisfy thisdaun.

30.The European Court of Human Rights has confirmedl ttie purpose of requesting a
person to submit bail is to eliminate the risk thia¢ person may flee from the
jurisdiction?® it has no application in relation to issues conitgy witness
intimidation or obstruction of justicg.It should only be employed in the context of a
person who would otherwise need to be detainedtaldlee risk that the person may

abscond®

31.In the context of the ICC, the posting of a bondulddbe appropriate in the case of a
person who might be considered a flight risk, amebwinay have less incentive to flee

Prosecutor v. Lubanga Decision inviting the partidsservations on applications for participationaé001/06
to a/0004/06, a/0047/06 to a/0052/06, a/0077/08078/06, a/0105/06, a/0221/06, a/0224/06 to a/@E33/
a/0236/06, a/0237/06 to a/0250/06, a/0001/07 t@CHM7, a/0054/07 to a/0062/07, a/0064/07, a/0065/0
a/0149/07, a/0155/07, a/0156/07, a/0162/07, a/@¥68s a/0185/07, a/0187/07 to a/0191/07, a/0251é07
a/0253/07, a/0255/07 to a/0257/07, a/0270/07 t88HM7, and a/0007/08, Doc. ICC-01/04-01/06-1308ay
2008 at page 8.

?2|1CC-01/09-30-RED2 at para 218.

% S Trechsel Human Rights in Criminal Proceediy$ord University Press, 2005) at page 532, citing
Schertenleib v. Swizterland Application 8339/78 amdwanczuk v Poland, no. 25196/94, para 66.

24 Smirnova v. Russia, ECHR Judgement of 24 July 2003

5 3 Trechsel Human Rights in Criminal Proceedi@ggord University Press, 2005) at page 532.

% 5 Trechsel Human Rights in Criminal Proceediysord University Press, 2005) at page 532.

No. ICC-01/09-01/11 11/16 15 April 2011



ICC-01/09-01/11-55 15-04-2011 12/16 RH PT

if he or she is required to provide a bond as s$gcut may be more appropriate in the
case of person brought before the chamber througdsta and who subsequently
requests provisional release, and where posting lodnd or security mitigates their
flight risk. It is inappropriate to request summeaefendants, who have not been

identified as flight risks, to post a bond.

32.Finally, even if the Chamber decides that it isessary to request the Defendants to
post a bond (which the Defence vigorously disputésy unnecessary to compel the
Defendants to submit financial details to the Cotl¢ Court may assess the bond on

the basis of hypothetical asséts.

33.In addition, the proposed requirement to submit gete financial information to the
Chamber amounts to a breach of privacy that shoatdoe imposed without clearly
demonstrating a necessity for it. In light of tHese@nce of any demonstrated need for
the Defendants to submit their financial detailghie Court, this proposed condition
appears to be wholly unnecessary as it has norgean the Defendants’ continued

voluntary appearance.

The request that the Defendants be required to attend a hearing at least once every six

months

34. It is respectfully submitted that it is unneceggarrequire the Defendants to attend a
hearing for the sole purpose of certifying thatythave complied with the conditions
in question. The Chamber has ordered the Defendardsmply with the conditions
set out in the Decision on the Summons, and theerigisints are fully aware that
failure to comply with one or more of the condisonould result in the Chamber
issuing a warrant of arre€tRequiring the Defendants to travel to The Haguettie
sole purpose of certifying this issue would not atbe the proceedings in any way.
Given the distance from Nairobi to the Court, itubalso constitute an excessive

financial burden.

35.The condition requested by the Prosecution wouldtregene the Defendants’

entitlement to waive the right to attend hearirigslgding the confirmation hearing).

" Bonnechaux v Switzerland Application 8244/78 atpad.
% The Presiding Judge underscored this point afritial Appearance. Transcript of 7 April 2011 a@ige 8.
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The Presiding Judge also emphasised during theliafipearance that the Defendants
are represented by highly qualified counsel, andsash, the presence of the
Defendants at status conferences is not neceSsary.

36.Rule 124(1) of the ICC Rules of Procedure and Ewdeprovides that persons, who
are available to the Court, may waive their rightbe present at the confirmation
hearing. In the Katanga case the Pre Trial Chanvhsrof the view that the absence of
the suspect will not cause any prejudice to hirs dafence, or to the right to a fair and
expeditious triaf’ The Pre-Trial Chamber has also confirmed in theddaand Jerbo
case that persons, who are not detained by thet ®atirare subject to a summons,
may also waive their right to be present (on aorimied basis§*

37. Finally, the Defence respectfully submits thatidgt inappropriate to oblige the
Defendants to certify under oath their complianae non-compliance with the
conditions. The Rome Statute sets out the prindipdé deprivation of liberty is the
exception, liberty, the rule. The burden of demraistg that the Defendants should be
arrested due to non-compliance with a conditioris faln the Prosecution. The
Defendants are thus not required to demonstraténgoCourt that they should be
entitled to exercise their right to liberty (alttghu they may choose to do so).
Moreover, in line with the Defendants’ absolutehtigo silence (article 67(1)(g), the

Defendants cannot be compelled to provide inforomattd the Court under oath.

The request that the Defendants be prohibited from making public statements or
comments about the case, the charges, the investigation, or the evidence

38. The Prosecution’s request is extremely broad,iarit$ present formulation, does not
appear to be directly linked to any of the critarrader article 58(1)(b): i.e. the need to
ensure the person’s appearance at trial, to ersateéhe person does not obstruct or
endanger investigations or court proceedings, oensure that the person does not
continue with the commission of a crime or relateche within the jurisdiction of the

Court.

29 Transcript of 7 April 2011, page 21.

% pre-Trial Chamber |, Prosecutor v. Katanga anddjija, Transcript,|CC-01/04-01/07-T-45-ENG9 July
2011, p. 4-5, 7-10, 11, 14; Pre-Trial Chamber hsecutor v. Katanga and Ngudjolo, Transcript, 1Q@0@-
01/07-T-46-ENG, 11 July 2008, p. 1-2, 23-24.

%1 pre-Trial Chamber |, Prosecutor v. Banda and Je8koond decision setting a deadline for the sufiarisof
the suspects’ written request to waive their rigthtattend the confirmation hearing, ICC-02/05-033079 27
October 2010, para. 9.
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39.1In this regard, in considering the legitimate grdsirupon which the Tribunal can
restrict the right of a defendant to speak to thedia the ICTY Vice-President
rejected the Registrar’s argument that permittimgdefendant to speak to a journalist
concerning the merits of the case could eithercaffee political processes in the
former Yugoslavia and thereby compromise the mandathe Tribunal or, in itself,

influence or intimidate witnessés.

40.In terms of the latter, the Vice-President recogdithat the Tribunal had an important
obligation to ensure that confidential informati@oncerning withesses was not
disclosed, and that witnesses were not influencedtonidated. The Vice-President
nonetheless concluded that alternative safegudhds than a blanket prohibition on
speaking to the media could achieve this objegfimeexample, monitoring the media
communications of the defendant and cautioningnalists of their responsibility not
to divulge confidential informatiory’

41.The ICC Appeals Chamber has also held that if pioissible to protect the interest and
security of witnesses by less restrictive measuhes) the Chamber should adopt the
measure which is the least intrusive as concemsights of the Defenc¥&.Moreover,
the Chamber cannot order measures to protect wisam a “completely hypothetical

basis”>® there must be an objective factual basis for teasure in question.

42. The Defendants are presently prohibited from ‘gptlly influencing a witness,
obstructing or interfering with the attendance estimony of a witness, or tampering
with or interfering with the Prosecution’s collemti of evidence”, and from
“committing crime(s) set forth in the Statute”.vibuld therefore be superfluous to
prohibit the Defendants from making any public esta¢nts concerning the case,

which would have the affect of either corruptlylirgincing or intimidating witnesses,

%2 prosecutor v. Karadzic, ‘Decision on Radovan Maieis Request for Reversal of Denial Of Contacthwi
Journalist’, 12 February 2009, at paras 20 and 21.

% At para 21.

% Prosecutor v. Katanga and Ngudjolo, Judgment erafipeal of Mr Germain Katanga against the decisfon
Pre-Trial Chamber | entitled "First Decision on tAeosecution Request for Authorisation to Redadinigis
Statements" ICC-01/04-01/07-476, 13 May 2008, & p2,

% prosecutor v. Katanga and Ngudjolo Judgment erafipeal of Mr Germain Katanga against the decisfon
Pre-Trial Chamber | entitled "First Decision on tAeosecution Request for Authorisation to Redadinidis
Statements" ICC-01/04-01/07-476, 13 May 2008, a4 68
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or which would constitute a continuation of theegid crime, since this prohibition is

already encompassed by the present conditions.

43.The Learned Presiding Judge recognised as muchgdtie initial appearance, when
she relied upon the conditions imposed in the SunsmDecision to caution the
Defendants that they should not make any speechies would retrigger the violence
in Kenya®® The Prosecution has adduced no evidence thatréisemt conditions have

proved to be insufficient.

44. Finally, it would also constitute an inequalityarims to prohibit the Defendants from
making any statements to the press concerningabe, avhilst the Prosecutor enjoys
an almost unfettered right to air his views concggrihe character and culpability of
the defendants. The Defendants should have thé tagborrect any misconceptions
which may arise from the media reportage of the.cahis is in line with the fact that
the ICTY Registry has recognised the right of detas to speak to the media in order

to request that incorrect information be withdrain.

45.The condition requested by the Prosecution is falsaulated so broadly that it could
encompass public declarations by the Defendantgheir innocence, or public
statements concerning the Defendants’ intentiocotiperate with the ICC and attend
any required hearings. The Defendants will onlyenan opportunity to formally
assert their innocence within the context of cpuoiceedings if and when the charges
are confirmed and a Trial Chamber has been coteditwhich is likely to be towards
the end of the year at the earliest. It would bieeeely deleterious to the Defendants’
public and personal life to preclude the Defend&nai®m making any public statements

concerning their innocence and good characteranrderim.

% Transcript of 7 April 2011, at page 8.
3" prosecutor v. Karadzic, ‘Decision on Radovan Kaies Request for Reversal of Denial Of Contacthwi
Journalist’, 12 February 2009 at para 18.
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6. Relief Sought
46. For the reasons set above, the Defence respgatfgjlests the Honourable Pre-Trial
Chamber to dismiss the Prosecution’s Request fardifions of Enforcement in its

entirety.

Joseph Kipchumba Kigen-Katwa
On behalf of Mr. Joshua Arap Sang and Mr. Mr. William Samoei Ruto

Dated this Friday, 15 April 2011
At Nairobi, Kenya
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