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1. Introduction

1. The Defence hereby requests the Pre-Trial Chamhewvtew and vary the modalities set out in
paragraph 15 of the ‘Decision on Variation of Sumsidthe Impugned Decision) so as to enable the
Defence to contact potential defence witnessdsowttcontacting the Victims and Witnesses Unit in

advance, where it is not feasible to do so.

2. The Defence indicates it is not opposed to a camdiestricting liberty, at this stage of the
proceedings, that forbids Mr Ruto himself from @mting potential defence witnesses (other thareclos
friends or family members). The Defence is concgtthat the replacement of the word ‘person’ in
Rule 119 (c) with the word ‘Defence’ prevents Mrt&a counsel, assistants or investigators from
contacting potential defence witnesses, and theredgtes immense obstacles to the proper preparatio

of the case.

3. Inthe alternative, the Defence respectfully retgpiEsave to appeal the Impugned Decision in rafatio
to the issues as to:
a. whether the modalities set out in paragraph 1éeftpugned Decision are necessary and
proportionate; and
b. whether the imposition of these modalities on tlededce and not the Prosecution or any other

participants in the case, violates equality of arms

2. Procedural History

4. By its ‘Decision on the Prosecutor's Applicatian Summons to Appear for William Samoei Ruto,
Henry Kiprono Kosgey and Joshua Arap Sarige Pre-Trial Chamber found that there were
reasonable grounds to believe that the defendastsdmmitted a crime falling under the Rome
Statute, and that the issuance of a summons whsienif to secure the defendant’s appearance at the

initial appearance.

5.  Without prejudice to further orders on this subjéioe Pre-Trial Chamber ordered that the defendants
were, inter alia, “ (i) to have no contact direatlyindirectly with any person who is or is belidwe be
a victim or a witness of the crimes for which Wilin Samoei Ruto, Henry Kiprono Kosgey and Joshua

Arap Sang have been summorfed”

6. On 4 April 2011, the Single Judge of Pre-Trial Chamll issued a ‘Decision Establishing Modalities
to be Observed When Complying with Summons Conualitian which the Single Judge ordered that

the Defence should comply with the following motias:®

11CC-01/09-01/11-01.
21CC-01/09-01/11-01 concluding orders.
% 1CC-01/09-01/11-38-Corr at para. 14.
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“...the Defence may approach, in principle, any pensiling to give his or her account of the
events in relation to this case. This consent bypibtential witness approached must be given
voluntarily and knowingly and any party is prohdatfrom trying to influence his or her decision
as to whether or not to agree to be contactedédiptfence. However, before such contact takes
place, the Defence is ordered to communicate theerend necessary contact details to the
VWU which, in turn, will advise the Defence on whet this contact may put the person at risk
and/or which security arrangements the Defenceldlahey, if necessary. In case security
arrangements need to be set up, the VWU shalldgonsible for making the necessary
arrangements, in consultation with the DefencehSutvice to the Defence shall be rendered as
early as possible, and no later than two weekd #eealay the Defence communicated its
intention to contact a particular potential witnésshe VWU. In principle, such communication
takes place between the Defence and the VWU onlgsa the VWU, based on its assessment,
is of the view that such contact could lead toausty risk for the person concerned, thus
requiring the Single Judge's intervention. In tidse, the VWU is instructed to submit
immediately a report to the Single Judge, which,ilturn, address this issue in a separate
decision.

7. The Defence notes that the Decision was reachdubutithis Defence being able to make submissions

on the matter.

8. The Single Judge further ordered that “any diffiied in the implementation of this decision shall b

brought immediately to her attentior?”.

3. Request for reconsideration and variation

9. In accordance with the Single Judge’s direction #mgy difficulties concerning the implementation of
the decision should be brought to her attentiomDbfence draws the attention of the Single Juolge
the following practical issues concerning the iteiéiy of implementing these modalities in conriect
with all potential witnesses:

i. firstly, itis unclear as to how the Defence cacestain whether potential withesses
consent to meeting with the Defence, if they argbleto have any contact with potential
witnesses prior to their consultation with the VWU,

ii. secondly, the requirement that the Defence merstive the advice of VWU before it can
commence its interview with a particular witnes# gignificantly impede and delay
defence investigations;

iii - thirdly, potential witnesses may be reluctamtiny event to be put in contact with the
VWU (identifying the VWU with the ICC) and therelblye defence will be prevented
from any contact with that potential witness.

iii. the scheme is essentially unworkable withity aeasonable time parameter, given the
functional limitations of the Witness and Victimitimposed by their limited capacity.

iv. fourthly, the imposition of these modalities the Defence and not the Prosecution,

procedurally disadvantages the Defence vis-a-@@dtosecution in terms of its ability to

conduct effective and expeditious investigatioms] thus violates article 67(1)(e) of the

Statute.

4 At para 16.
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10. The Defence submits that the wording of paragr&pbfthe Single Judge’s decision clearly implies
that the Single Judge may vary these modalitieakte into consideration practical difficulties with
implementation. Rule 119(2) of the Rules of Procedand Evidence further provides that “at the
request of the person concerned [...], the Pre-TGfember may at any time decide to amend the
conditions set pursuant to sub-rule 1”. Trial Cbaml has also recently recognised in the Lubanga
case that the Chambers possess an inherent powenytprevious decisions if “they are manifestly

unsound and their consequences are manifestlyisfasaory”.

Obtaining the witness’s consent prior to consudtatwith the VWU

11. At paragraph 14, the Single Judge held that “thfelee may approach, in principle, any person vgllin
to his or her account of the events in relatiothte case. This consent by the potential witness
approached must be given voluntarily and knowirgly. However, before such contact takes place,

the Defence is ordered to communicate the namenaceissary contact details to the VWU [...]".

12. Itis difficult to ascertain how this is to work practice. For example, an investigation may falkee
at a village where an incident concerning the obsitgok place. All the persons found in the village
could be viewed as ‘potential witnesses’. Is tlefdbce to inform VWU of its general wish to make

inquiries of the persons there?

13. It is unclear from this formulation as to whethiee Defence should obtain the consent of the patenti
witness prior to the referral to the VWU or afterds If it is prior to referral, then it is equallinclear
as to how the Defence can ascertain whether tlope@onsent if the Defence is unable to contact the

person in question.

14. If the Defence were only required to obtain thesmon of the person after it had first obtained the
advice of the VWU, this could overburden the VWUa multitude of unnecessary requests
concerning persons, who subsequently indicatethiegtdo not wish to be contacted by the Defence.
Since the Defence would not be able to assess ahith person would be willing to be interviewed or
contacted by the Defence until after they had retkthe advice of the VWU, the Defence

investigations would also be stalled in the interim

15. Many potential defence witnesses will also be pesseho are well known to either Counsel or the
Defendant. For example, the Defence may wish tadi@ct family members of the Defendant to
testify in connection with the character of the &wafant or in connection with an alibi defenceis It

difficult to see why the intervention of the VWU wld be necessary in such circumstances.

16. The Defence therefore respectfully requests thatribdalities be varied to enable the Defence toemak
preliminary contacts, in the course of its investigns or otherwise, with the potential witness,tfe

purpose of ascertaining whether the person consebis interviewed by the Defence.

® Prosecutor v. Lubanga, “Decision on the defengeest to reconsider the "Order on numbering ofavie"
of 12 May 2010", 30 May 2011/CC-01/04-01/06-2705 at para 18.
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The requirement that the Defence must receivediiz@ of VWU before it commences its interview with

particular witness will significantly impede andlag defence investigation;

17. The ICC Appeals Chamber has affirmed in the KatarghNgudjolo case that “in principle, the
Defence is entitled to contact persons who thed@ugsr either has interviewed or is about to intemw
prior to their becoming prosecution withesses @ubgnises that such persons may have information
which is potentially relevant to the Defenc&The Appeals Chamber further held that any incasio
upon this right related to protective measures raosbrd with the principles of necessity and
proportionality, and “comply, as far as possibl@éhwhe requirements of adversarial proceedings and

equality of arms”’

18. In terms of the necessity for such an order, thieiz fully understands the concern of the Single
Judge to ensure that potential withesses are mata@ssarily exposed to threats or risks. However,
there is currently no reason to believe that tiepsats or their counsel will behave in a manner
exposing potential witnesses to threats or riskaeover, as noted by the Single Judge at paragraph
of the Impugned Decision, Counsel are already stiltpespecific obligations under articles 28 and 29
of the Code of Professional Conduct for Counseiclvienjoin counsel to take due consideration of the
security and protection of witnesses and to regppectoluntary nature of their cooperation with the
Defence. In this regard, the ICTY Appeals Chamber understanghe Prlic case that the Chamber
should generally presume, absent evidence to thieaay, that defence counsel will act in an
appropriate mannérThis finding was also upheld by the Special CéurrSierra Leone in the Charles

Taylor casé.

19. Furthermore, the Pre Trial Chamber in its sumnaewssion, ordered the summoned parties to (ii)
‘refrain from corruptly influencing a witness, ohstting or interfering with the attendance or testny
of a witness, or tampering with or interfering witie Prosecution’s collection of evidence; (id) t

refrain from committing crime(s) set forth in theasite...™°

20. The Defence also acknowledges that the VWU cay glaseful role in advising the Defence as to the
best practices for approaching vulnerable or seasitithesses, who may subsequently require the
protection of the Court if they decide to testifjo that end, it may be consistent with Counsel’s
obligation under article 29 of the Code of Condocseek the advice of the VWU in connection with

such persons.

® Judgment on the appeal of Mr Germain Katanganag#ie decision of Pre-Trial Chamber | entitl&irst
Decision on the Prosecution Request for Authodsetid Redact Witness Statements"13 May 2008 ICOHB1/
01/07-476at para 62

’ At para 63.

® Prosecutor v. Prlic et al, ‘Decision On ProseqiticAppeal Against Trial Chamber's Order On Contact
Between The Accused And Counsel During An Accuséd&imony Pursuant To Rule 85(C)’, 5 September
2008, at para 18.

° Prosecutor v. Taylor, Decision on Prosecution blofor an Order Restricting Contact Between theused
and Defence Counsel During Cross-Examination’ NB@ember 2009, at page 3.

%1CcC-01/09-01/11-01.
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21. The Defence nonetheless respectfully contestshehdtis proportionate to require the Defence to
seek the prior advice of the VWU with respect toreand everyotential witness, irrespective of the

circumstances of that potential witness.

22. The Defence submits that in a situation in whiah Erefence has made a good faith determination
under article 29 of the Code of Professional Conhthat contact with a particular person will nogu
in any security risk or harm to the person in gioesit is unnecessary to compell the defence t& see
the advice of WVU. To oblige the Defence to congith the VWU in such a case would unnecessarily
and unfairly delay the proceedings. It would alsavegly hamper the Defence ability to conduct

effective investigations.

23. The Defence has a duty to act expeditiously anhl diltgence, in order to ensure that the defengant’
right to an expeditious trial is fully respectedhelDefence will not be aware of the full range of
persons to contact prior to their investigationg &soften the case that the Defence will be nrefg to
potential witnesses through their discussions witier potential withesses. For example, in going to
village to meet one potential witness, that pemsay advise the Defence that they should also sfgeak

several other potential witnesses, with whom thet fierson can put them in contact.

24. If the Defence are required to wait for the resgooisthe VWU each and every time they get a new
investigative lead, this could significantly protptheir investigative missions, which can adversely
impact on the security of the Deferfé@nd waste defence resources. It could also resptitential
witnesses becoming unavailable. This would be #se if the Defence is informed that a potential

witness will only be present in a particular vikafpr a limited time period.

25. At the same time, the Defence may also be requirednduct discrete investigations within a very
short time period: for example, if the Prosecutilistloses the names of key Prosecution witnesses on
or near the final 30 day cut-off period prior t@ ttonfirmation hearing, the Defence will only have
approximately 15 days within which to finalise amignesses or exhibits which the Defence wish to
rely upon in response to the newly disclosed Prdgatwitnesses. Since the VWU is only obliged to
respond to Defence inquiries no later than two \sedter they have first received the Defence’s
communication that they intend to contact a paldicwitness, full compliance with the modalities se
out in the Impugned Decision would mean that théebee would only have three days within which to
conduct its investigations. This is a wholly inadatg time period to conduct investigations effediv
In situations where the VWU is of the view that tamt between a person and the Defence could lead to
a security risk to that person, it would then heovproduce a report to the Single Judge. The Single
Judge would then issue a decision in respect gbéingon concerned. This would even further delay th

process.

! The prolonged presence of Defence investigatoasgarticular village would draw attention to thefénce,
and could rightly or wrongly create the perceptioat there are many persons in that village who are
cooperating with the Defence, and who may be Defavithesses.
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26. The suggestion of the Pre-Trial Chamber to conitift the VWU prior to any contact with any
potential witness is also manifestly impracticawill overburden the VWU with work. In order tovg
proper advice on whether contact by the Defenck avparticular person may put this person at risk o
whether security arrangements are to be put irepthe VWU would need to conduct its own
investigations. They would need a sufficient numdifgreople on the terrain who are in a position to
assess adequately the security situation. The easts involved in such an operation are enormous.
Given the already full agenda of the VWU, more pgeapould have to be employed. Their travel and

investigative expenses would have to be paid asasghany unforeseen costs.

27. In addition, the Defence is better placed to astf@ssecurity situation of their potential withestlean
is the VWU. The Defence is better informed abotdrimal Kenyan politics affecting the security
situation of any potential witness. The Defence &las more awareness of the various relationships
between the potential witnesses, the suspect dredsoand about any potential security threat tmthe
as a result of their cooperation with the Defeficis. clearly not in the interests of the Defenoedny
of its potential witnesses to be subjected to tsrehany sorts. Such would have an impact on the
entire defence investigations as other potentitdre witnesses may subsequently refuse to coeperat

The Defence will, therefore, do all within its cafig to prevent such security threat to take shape.

28. The most practical way of finding out whether asoerwould face any risk by speaking to the Defence
is to ask the person him or herself about his oskeurity situation. However, pursuant to the
Impugned Decision, the Defence is not allowed t&ereny contact with anyone without informing the
VWU. Thus, it cannot assess their security situatiere the VWU to contact these potential
witnesses to inquire about their security, they meyse to meet with the Defence whereas they may
not have refused to do so had the Defence beepasition to contact them informally first. This
would also compromise the neutrality position & Y¥WU. It may raise question marks about the
advice of the VWU to any potential defence witnéddwus, the Defence would strongly oppose any
contact between the VWU and any potential witnessre it has had an opportunity to be in contact
with the person in question. However, without spegko the person concerned, the VWU will not be
in a position to assess adequately his securitgotingly, the conditions set out in the Impugned
Decision are completely unworkable.

29. The Defence therefore respectfully requests theodmable Single Judge to vary the modalities to

provide that:

- based on the particular circumstances of thegmerthe Defence must make a good faith
assessment as to whether the advice of the VW#dsssary to ensure the psychological well-

being and safety of the person, whom the Defertemds to interview;

- to that end, when making a preliminary conta¢hwlie potential witness, for the purpose of
ascertaining whether the person consents to bevieteed by the Defence, the Defence shall
inquire with the person whether there are any peiswell-being or safety issues, which have
been referred to the VWU in the past, or which $ihdne referred to the VWU at that juncture;

No. ICC-01/09-01/11 8/13 12 April 2011
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- if the Defence has made a good faith assessinattite advice of the VWU is not necessary
with respect to a particular person, and that pehss not brought any issues to the attention
of the Defence, then the Defence may proceed ¢oviiw that person, without first seeking
the advice of the VWU;

- the Defence is obliged continuously to evalutdte security and safety of the person
throughout the course of the interview, and to skapinterview and seek the advice of the
VWU where necessary, should new information coriogrthe well-being and safety of the

person come to the attention of the Defence.

30. The Defence submits that this proposed variatiaorsistent with the practice of Trial Chamber I,
which has only required the parties to seek ths@sge of the VWU in connection with the facilitat
of interviews with persons who are particularlyneriable or whose safety is at risk, or who areadlye

within the witness protection programrfe.

The imposition of these modalities on the Defemceret the Prosecution, procedurally disadvantages

the Defence vis-a-vis the Prosecution

31. Article 67(1)(e) of the Statute sets out the righthe Defence to obtain the attendance and
examination of witnesses under the same condiasnsitnesses called by the Prosecution against the
Defence. Moreover, as noted at paragraph 15 allewé\ppeals Chamber has held that any
restrictions of the right of the defence to confaamtential withesses must be consistent with the

requirements of adversarial proceedings and egualiarms*®

32. As set out at paragraphs 22 to 24, the modalitgmsed by the Single Judge will hamper the
expeditious execution of defence investigations, may prevent the defence from interviewing
potential witnesses. In contrast, the Prosecuiamder no such disadvantage. Whilst the Prosecutio
is obliged under article 54(3)(f) to take necessaeasures to ensure the protection of any persen, t
Prosecution is not obliged to seek the advice @MWU with respect to all potential witnesses,
irrespective of whether the witness requires tlmgation of the VWU. The Prosecution has a degree
of latitude to balance the operational requiremehtsffective investigations with the security amell-
being of its witnesses and sources, and to thattendse its judgment as to whether the prior aawic

the VWU is necessary and appropriate.

33. The Impugned Decision also imposes no reciprocidations on the Prosecution as concerns their
contacts and interview with persons, who are eiplodéential or actual withesses for the Deferoehis

connection, both Trial Chamber | and Il have halat any obligations, which apply to the Defence in

12 prosecutor v. Katanga and Ngudjolo, ‘Décisioatieé aux modalités de contact entre des victimes
représentées et les parties’, ICC-01/04-01/07-2%B.November 2010 at para 31. Prosecutor v. Katamd
Ngudjolo, Prosecutor v. Katanga, ‘Decision on arier of Procedural Issues Raised by the RegidtdyMay
2009, ICC-01/04-01/07-1134, at paras 26 and 27.

'3 Judgment on the appeal of Mr Germain Katanganagétie decision of Pre-Trial Chamber | entitl&itst
Decision on the Prosecution Request for Authosetid Redact Witness Statements”13 May 2008 ICO41/
01/07-476
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connection with their interactions with victims aRtbsecution witnesses, apply equally to the
Prosecution in equivalent circumstané&$he imposition of such judicial directions is peutarly
warranted in the case of the Prosecution due téatttehat the Prosecutor has not enacted a Code of
Conduct, containing provisions such as articlear2® 29 of the Code of Professional Conduct for

Counsel.

34. The Defence therefore respectfully requests theod@able Single Judge to order that any modalities

established by the Chamber should apply to ther@efand the Prosecution and other parties.

4. Alternative Request for Leaveto Appeal

35. Should the Single Judge reject the Defence redoesariation of the modalities set out in the
Impugned Decision, the Defence respectfully requiestve to appeal in accordance with article
82(1)(d) of the Statute in connection with theugsss to

a. whether the modalities set out in paragraph 1seftpugned Decision are necessary and
proportionate; and
b. whether the imposition of these modalities on tlededce and not the Prosecution or any other

participants in the case, violates equality of arms

Both Issues Arise from the Impugned Decision

36. The Impugned Decision does not distinguish betwkerdifferent types of potential witnesses: the
Defence is obliged to obtain the prior advice & YAWU with respect to every person who may be a
potential witness, irrespective as to whether #sg@n’s circumstances warrant such an approach. Th

Defence also refers to the arguments it set gpai@graphs 17 to 2Zpra.The issue as to whether

In the Prosecutor v. Lubanga, Trial Chamber losietconditions, which were equally applicable te th
Prosecution, the Defence and the Legal Represessati Victims, in terms of the modalities, whitihey
should follow when contacting witnesses, who wezmdp called by the other party ( See Prosecutbulbanga,
Decision on the prosecution's application for ateoigoverning disclosure of non-public informatton
members of the public and an order regulating aintéh witnesses, 3 June 2008, ICC-01/04-01/082] &t
para 14).

In Prosecutor v. Katanga and Ngudjolo, both thes€eation and the Defence were ordered to comply tlvi
modalities , which should be followed if one pantighes to contact a witness, who is being callethbyother
party. (See Prosecutor v. Katanga, ‘Decision orumbkr of Procedural Issues Raised by the RegisttyMay
2009, ICC-01/04-01/07-1134, at paras 27 and 28y subsequent decision concerning the relatioristigeen
investigations and protective measures, the Chamimgrscored that such protocols should be equally
applicable to the Prosecution (and the Legal Reptasives of Victims).

“14. As regards the Protocol’s field of applicatitime Chamber notes that the Prosecutor considaryi¢ does
not have to apply the Protocol during his own itiggdions since he was not involved in draftingitHowever,
the Chamber would recall that the purpose of tlteédeol is to lay down a set of general guidelindschv are to
be applied on a cadm/-case basis. Moreover, the Legal Representativdgedfictims have undertaken to
comply with these good practices. The Chamber densithat the Protocol constitutes a set of mininnules
designed to safeguard the security of all proteaiituesses, whether called by the Prosecutor dh&yther
participants. It is the Chamber’s view that, althbuhe Prosecutor is free to adopt practices wbitdr greater
protection during his investigations, he cannotyéeer, disregard those minimum rules.”

(See Prosecutor v. Katanga and Ngudjolo, Decisiothe “Protocol on investigations in relation tdveisses
benefiting from protective measures” ICC-01/04-012D47 26 April 2010 )
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such an all encompassing order is both necessdrgraportionate thus directly arises from the

Impugned Decision.

37. Although the Chamber cites article 54(1)(b) andl®®f the Statute in relation to the Prosecutioe, t
dispositive section of the Impugned Decision igdied solely to the Defence. At the same timegther
is no explanation in the Impugned Decision as tg thie need for additional safeguards is not equally
applicable to the Prosecution’s interaction withembial withesses (who may also be potential Defenc
witnesses). As argued in paragraphs 29 anslipfg the imposition of these modalities upon the
Defence and not the Prosecution will disadvantageDtefence in terms of its ability to conduct
efficient and expeditious investigations. The isaa¢o whether the imposition of these modalities o
the Defence and not the Prosecution or any othéicpents in the case, violates equality of arms,

directly arises from the Impugned Decision.

Both issues affect the fairness of the proceedings

38. For the reasons set out in paragraphs 23 to 252%mal 30, the Impugned Decision directly affebis t
right of the Defence under article 67(1)( e) of 8tatute to obtain the attendance and examinafion o
witnesses under the same conditions as withesBed cagainst the Defence; a right which is
intrinsically connected to both issues. To the ®rixteat the Impugned Decision also impacts upon the
efficiency and expeditiousness of Defence invesitigs, it also affects the right of the Defence emd

article 67(1)(c) to be tried without undue delay.

Both issues affect the expeditiousness of the pdicgs

39. As set out at paragraphs 21 to 25, the requirethanthe Defence consult with the VWU prior to
contacting each and every potential witness willdamentally affect the expedition of defence
investigations. This, in turn, will result in theefgnce requesting adjournments in the proceedimgs s
that it can process and utilise its investigatimelings in an effective manner.

40. At the same time, by burdening the VWU with theigdtion to render advice each and every time a
defence team contacts a potential witness, the ViMIlthave less time and resources to process
requests for protective measures, which may nebeé implemented before the parties can comply
with their disclosure obligations. This will cleamffect the ability of the Chamber to maintain the

confirmation schedule, and will thus affect the editiousness of the proceedings.

An immediate decision of the Appeals Chamber waaltkrially advance the proceedings

41. The modalities set out in the Impugned Decisionasgpsignificant logistical challenges for the
Defence, which can affect the entire manner in tithe Defence conducts its case, and in particular,
its investigations.

42. The lack of any directives concerning the conddi¢the Prosecution vis-a-vis potential Defence
witnesses also creates uncertainty as to whetlobrmersons can be approached by the Prosecution,
and if so, the applicable modalities. There areeffoee no procedural safeguards with respect th suc

persons.
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43. The Defence therefore submits that in these cirtamegs, an immediate decision of the Appeals

Chamber will rid the judicial process of possiblistakes'®

remove[e] doubts concerning the
correctness of a decisiof”and thereby ensure that the judicial processtisloaded by such doubts

and errors! .

5. Relief Sought
44. For the reasons set out above, the Defence regecdquests the Honourable Single Judge to vary
the modalities imposed at paragraph 14 of the Irapddecision to provide that:

I. The Defence may make preliminary contacts witlpatential witnesses, for the
purpose of ascertaining whether the person in guresbnsents to be interviewed by
the Defence;

II. Based on the particular circumstances of the petkerDefence must make a good
faith assessment as to whether the advice of th&)\@MWecessary to ensure the
psychological well-being and safety of the persamom the Defence intends to
interview;

lll.  To that end, when making a preliminary contact \ligh potential witness for the
purpose of ascertaining whether the person consebis interviewed by the
Defence, the Defence shall inquire with the persbether there are any personal
well-being or safety issues, which have been refeto the VWU in the past, or
which should be referred to the VWU at that junetur

IV. If the Defence has made a good faith assessmdrththadvice of the VWU is not
necessary with respect to a particular personttzatdpoerson has not brought any
issues to the attention of the Defence, then tHeride may proceed to interview that
person, without first seeking the advice of the VWU

V. The Defence is obliged continuously to evaluatesdwurity and safety of the person
throughout the course of the interview, and to skapinterview and seek the advice
of the VWU where necessary, should new informationcerning the well-being and
safety of the person come to the attention of théebBce;

VI. These modalities shall apphyutatis mutandito all other parties and participants in

the case.

45. In the event that this request for variation of thedalities is rejected, the Defence respectfully
requests the Honourable Single Judge to grant dieri@e leave to appeal the Impugned Decision in

relation to the issues as to:

a. whether the modalities set out in paragraph 14eftpugned Decision are necessary and

proportionate; and

!> DRC situation, Judgement on the Prosecutor's Agfitin for Extraordinary Review of Pre-Trial Chambs
31 March 2006 Decision Denying Leave to Appeal, 4@€204-168, 13 July 2006, at para 14.
16
At para 15.
1 At para 16.
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b. whether the imposition of these modalities on tlededce and not the Prosecution or any other

participants in the case, violates equality of arms

Signed

Joseph Kipchumba Kigen-Katwa
On behalf of Mr. Joshua Arap Sang and Mr. William Samoei Ruto

Dated this Tuesday, 12 April 2011
Nairobi, Kenya.
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