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Foreword to the Fifth Revised Edition

The Rome Statute expressly provides for the right of victims to participate in proceedings before the ICC. The
legal instruments of the Court, however, are not explicit in detailing the modalities of victims’ participation in said
proceedings. According to rule 89(1) of the Rules of Procedure and Evidence, “[t]he Chamber shall specify the proceedings
and manner in which participation [of victims] is considered appropriate”. Moreover, article 68(3) of the Rome Statute
specifies that “[w]here the personal interests of victims are affected, the Court shall permit their views and concerns to be
presented and considered at stages of the proceedings determined to be appropriate by the Court and in a manner which is not
prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial”.

Since the very first proceedings, the Court has developed a number of principles pertaining to victims” participation
that may be reasonably deemed today to be part of its constant jurisprudence, although their interpretation may vary
on a case-by-case basis.

The main principle stipulates that the participation of victims in the proceedings shall be meaningful and effective
as opposed to purely symbolic, which in turn imposes on the Court a twofold obligation: on the one hand, to allow
victims to present their views and concerns at any stage of the proceedings, and on the other hand, to have them
heard and examined. The practice has further demonstrated that victims play an independent and distinct role in
the proceedings and that their interests should not be either confused or compared with those of the Prosecutor.
The driving force bringing victims to the Court is their interest to effectively achieve their right to truth and justice,
as enshrined in the Rome Statute, and consistent with international human rights law and its essential components,
namely, the right to contribute to the search for the truth, the right to be heard, and the right to reparations. Finally,
the practice has also demonstrated that, through different forms of contribution, either by being called as witnesses or
participating through their lawyers (legal representatives), victims have a significant impact on proceedings and on the
development of the Court’s jurisprudence.

Legal Representatives are the voice of victims before the Court and key actors to ensure the meaningfulness of victims’
participation. The scope of the mandate of the Legal Representative of victims significantly differs from those of the
Prosecution and the Defence. A Legal Representative is typically due to perform functions that go far beyond legal

duties stricto sensu, and include managing victims’ expectations, addressing their needs, concerns and frustrations,
making victims feeling engaged and motivated during complex and lengthy proceedings, and also bringing the Court
closer to victims. These additional job-specific functions complement the primary duties of counsel, namely: ensuring
the representation of clients’ interests and concerns, including appearing in courtroom; maintaining regular and in
person contact with victims in the field; explaining how victims can contribute to the search for the truth; regularly

Foreword

informing victims on developments in proceedings; collecting victims” instructions on all important matters; gathering
evidence and ensuring victims’ security and well-being.

Legal Representatives face numerous challenges in representing victims in the proceedings. They usually represent
a high number of individuals and need nonetheless to establish a relationship of trust between counsel and client; to
manage any possible conflicting views amongst victims; to deal with vulnerable and/or traumatised victims; to respect
cultural traditions, and to maintain privileged communication while dealing with logistical and security constraints.

In light of those challenges, the Office of Public Counsel for Victims designed this Manual with the aim of providing
a user-friendly, easy guide for Legal Representatives appearing before the Court. The Manual is now published in
its 5" revised edition. Part One contains a general introduction to the International Criminal Court and to the role
of victims in the proceedings before it. Part Two presents an overview of the practice before the Court organised
by topic and includes verbatim extracts of the most important decisions from 2005 to December 2018 in relation to
representation of victims’ interests in the proceedings. The decisions in this section are cited in chronological order.
Only the main decisions are quoted, while all decisions pertaining to each topic are listed at the end the relevant
section. If a Court translation to English is not available, an unofficial translation is provided. Part Two has been
revised and contains a new section on reparations. Part Three provides an explanation of practical issues relevant for
the representation of victims in the proceedings before the Court. The Manual does not purport to be exhaustive and
cover all the legal and procedural issues discussed before the Court, but rather provides some guidance on the main
issues pertaining to victims’ participation and reparations.

The publication of the Manual is the result of the dedication and extensive work of all members of the Office, past
and present, who dedicated time and energy to this important project despite the constant increase of their workload.

T would like to thank all of them for their invaluable contribution.
1
odk |

December 2018
The Hague, The Netherlands
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1. Introduction to the International Criminal Court
1. Creation of the Court and States Parties

The International Criminal Court (the “ICC”) results from the adoption of the Rome Statute by the diplomatic
conference organised by the United Nations on 17 July 1998. Its Statute entered into force on 1 July 2002 after
the 60™ ratification, in accordance with its article 126. As of December 2018, 123 countries are State Parties to
the Rome Statute. 33 of them are African States, 19 are Asia-Pacific States, 18 are Eastern European States,
28 are Latin American and Caribbean States, and 25 are Western European and other States.

Article 126 of the Rome Statute

Entry into force

“1. This Statute shall enter into force on the first day of the month after the 60" day following the date of the deposit of
the 60" instrument of ratification, acceptance, approval or accession with the Secretary-General of the United Nations.
2. For each State ratifying, accepting, approving or acceding to this Statute after the deposit of the 60" instrument
of ratification, acceptance, approval or accession, the Statute shall enter into force on the first day of the month after
the 60" day following the deposit by such State of its instrument of ratification, acceptance, approval or accession”.

The ICC is the only existing international court today whose jurisdiction over individuals who have committed
the most serious crimes, affecting the whole international community, is potentially universal. Its seat has been
established at The Hague in the Netherlands pursuant to article 3 of the Rome Statute.

Article 3 of the Rome Statute

Seat of the Court

“1. The seat of the Court shall be established at The Hague in the Netherlands (‘the host State’).

2. The Court shall enter into a headquarters agreement with the host State, to be approved by the Assembly of States
Parties and thereafter concluded by the President of the Court on its behalf.

3. The Court may sit elsewhere, whenever it considers it desirable, as provided in this Statute”.

However, article 3 of the Rome Statute, read in conjunction with rule 100 of the Rules of Procedure and
Evidence, provides the possibility for the Court to sit in a State other than the host State.

Rule 100 of the Rules of Procedure and Evidence

Place of the proceedings

“1. In a particular case, where the Court considers that it would be in the interests of justice, it may decide to sit in
a State other than the host State.

2. An application or recommendation changing the place where the Court sits may be filed at any time after the
initiation of an investigation, either by the Prosecutor, the defence or by a majority of the judges of the Court. Such
an application or recommendation shall be addressed to the Presidency. It shall be made in writing and specify in
which State the Court would sit. The Presidency shall satisfy itself of the views of the relevant Chamber.

3. The Presidency shall consult the State where the Court intends to sit. If that State agrees that the Court can sit in
that State, then the decision to sit in a State other than the host State shall be taken by the judges, in plenary session,
by a two-thirds majority”.

2. Crimes within the jurisdiction of the Court

Pursuant to article 5 of the Rome Statute, the Court has jurisdiction with respect to the crime of genocide, crimes
against humanity, war crimes and the crime of aggression. With regard to the latter, the Review Conference
held in Kampala (Uganda) in June 2010 defined the crime and the conditions for the exercise of jurisdiction.
On 15 December 2017, the Assembly of States Parties adopted by consensus a resolution on the activation of
the jurisdiction of the Court over the crime of aggression as of 17 July 2018. On 12 November 2018, the Judges
amended regulations 13, 45 and 46 of the Regulations of the Court addressing procedural issues arising in
connection with the activation of the jurisdiction of the Court over said crime. In particular, the amendments
clarify the exercise of judicial functions by the Pre-Trial Division under article 15bis(8) of the Rome Statute.

Article 5(1) of the Rome Statute

Crimes within the jurisdiction of the Court

“1. The jurisdiction of the Court shall be limited to the most serious crimes of concern to the international community
as a whole. The Court has jurisdiction in accordance with this Statute with respect to the following crimes:

(a) The crime of genocide;

(b) Crimes against humanity;

(c) War crimes;

(d) The crime of aggression”.
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Article 8bis of the Rome Statute

Crime of aggression

“1. For the purpose of this Statute, “crime of aggression” means the planning, preparation, initiation or execution,
by a person in a position effectively to exercise control over or to direct the political or military action of a State, of
an act of aggression which, by its character, gravity and scale, constitutes a manifest violation of the Charter of the
United Nations.

2. For the purpose of paragraph 1, “act of aggression” means the use of armed force by a State against the sovereignty,
territorial integrity or political independence of another State, or in any other manner inconsistent with the Charter
of the United Nations. Any of the following acts, regardless of a declaration of war, shall, in accordance with United
Nations General Assembly resolution 3314 (XXIX) of 14 December 1974, qualify as an act of aggression:

(a) The invasion or attack by the armed forces of a State of the territory of another State, or any military occupation,
however temporary, resulting from such invasion or attack, or any annexation by the use of force of the territory of
another State or part thereof;

(b) Bombardment by the armed forces of a State against the territory of another State or the use of any weapons by
a State against the territory of another State;

(c) The blockade of the ports or coasts of a State by the armed forces of another State;

(d) An attack by the armed forces of a State on the land, sea or air forces, or marine and air fleets of another State;
(e) The use of armed forces of one State which are within the territory of another State with the agreement of the
receiving State, in contravention of the conditions provided for in the agreement or any extension of their presence in
such territory beyond the termination of the agreement;

(f) The action of a State in allowing its territory, which it has placed at the disposal of another State, to be used by
that other State for perpetrating an act of aggression against a third State;

(g) The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry out acts of
armed force against another State of such gravity as to amount to the acts listed above, or its substantial involvement
therein”.

3.  Jurisdiction ratione temporis, ratione loci and ratione personae

In accordance with article 11 of the Rome Statute, the Court has jurisdiction only with respect to crimes
committed after the entry into force of the Statute.

Article 11 of the Rome Statute

Jurisdiction ratione temporis

“1. The Court has jurisdiction only with respect to crimes committed after the entry into force of this Statute.

2. If a State becomes a Party to this Statute after its entry into force, the Court may exercise its jurisdiction only
with respect to crimes committed after the entry into force of this Statute for that State, unless that State has made
a declaration under article 12, paragraph 3”.

On 11 April 2002, 11 States simultaneously ratified the Rome Statute, crossing the threshold of 60 ratifications.
Thereby, pursuant to article 126(1) of the Rome Statute, this latter entered into force on 1 July 2002, “the first
day of the month after the 60" day following the date of the deposit of the 60™ instrument of ratification [...] with the
Secretary-General of the United Nations”.

The jurisdiction of the Court is not universal. It is limited to the nationals or territories of States Parties or States
having accepted the jurisdiction of the Court on an ad hoc basis. In addition to the 123 States Parties to the Rome
Statute, Ivory Coast accepted the jurisdiction of the Court on an ad hoc basis with respect to crimes committed
on its territory since 19 September 2002, before becoming a State party in February 2013. This acceptance was
lodged with the Registrar through a declaration in accordance with article 12(3) of the Rome Statute.

Palestine also accepted the jurisdiction of the Court in January 2009 for acts committed on its territory since
1 July 2002. However, the Office of the Prosecutor established in April 2012 that pending the resolution of
the issue of whether Palestine qualifies as a State the criteria established in article 12(3) of the Rome Statute
were not fulfilled. On 1 January 2015, the Government of Palestine (meanwhile recognised as State) lodged a
declaration under article 12(3) of the Rome Statute accepting the jurisdiction of the Court over alleged crimes
committed “in the occupied Palestinian territory, including East Jerusalem, since June 13, 2014”. On 2 January 2015,
the Government of Palestine acceded to the Rome Statute by depositing its instrument of accession with the
UN Secretary-General. The Rome Statute entered into force for Palestine on 1 April 2015. On 22 May 2018,
pursuant to articles 13(a) and 14 of the Rome Statute, Palestine referred to the Prosecutor the situation in
Palestine since 13 June 2014, without mentioning an end date.
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On 17 April 2014, the Government of Ukraine lodged a declaration under article 12(3) of the Rome Statute
accepting the Court’s jurisdiction over alleged crimes committed on its territory from 21 November 2013 to
22 February 2014. On 8 September 2015, the Government of Ukraine lodged a second declaration under the
same provision, accepting the exercise of jurisdiction by the ICC in relation to alleged crimes committed on its
territory from 20 February 2014 onwards, with no end date.
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Article 12 of the Rome Statute

Preconditions to the exercise of jurisdiction

“1. A State which becomes a Party to this Statute thereby accepts the jurisdiction of the Court with respect to the
crimes referred to in article 5.

2. In the case of article 13, paragraph (a) or (c), the Court may exercise its jurisdiction if one or more of the following
States are Parties to this Statute or have accepted the jurisdiction of the Court in accordance with paragraph 3:

(a) The State on the territory of which the conduct in question occurred or, if the crime was committed on board a
vessel or aircraft, the State of registration of that vessel or aircraft;

(b) The State of which the person accused of the crime is a national.

3. If the acceptance of a State which is not a Party to this Statute is required under paragraph 2, that State may,
by declaration lodged with the Registrar, accept the exercise of jurisdiction by the Court with respect to the crime
in question. The accepting State shall cooperate with the Court without any delay or exception in accordance with
Part 9”.

While the Court’s jurisdiction is usually limited to the nationals or territories of States Parties or States having
accepted the jurisdiction of the Court on an ad hoc basis, an exception does exist. Indeed, when the Security
Council acting under Chapter VII of the Charter of the United Nations refers a situation to the Prosecutor, in
accordance with article 13(b) of the Rome Statute, the situation concerned may relate to crimes committed
occurred on the territory and by nationals of a non-State Party. In its Resolution 1593 (2005) of 1 March 2005,
the Security Council referred to the Prosecutor the situation in Darfur, Sudan since 1July 2002, even though
Sudan was not a State party and did not accept the jurisdiction of the Court pursuant to article 12(3) of the
Rome Statute.

In the same vein, in its Resolution 1970 (2011) of 26 February 2011, the Security Council referred to the
Prosecutor the situation in Libya, which was not a State Party, in relation to any crimes under the Court’s
jurisdiction committed on the territory of Libya or by its nationals from 15 February 2011 onwards.

Article 13(b) of the Rome Statute
Exercise of jurisdiction
“The Court may exercise its jurisdiction with respect to a crime referred to in article 5 in accordance with the

provisions of this Statute if: [...] (b) A situation in which one or more of such crimes appears to have been committed
is referred to the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United Nations” .

At the time of publication of this Manual, the Office of the Prosecutor is also conducting preliminary examinations
— for the purpose of evaluating whether an investigation may be opened — in a number of situations including
Afghanistan, Bangladesh/Myanmar, Colombia, Georgia, Guinea, Iraq/UK, Nigeria, Palestine, The Philippines,
Ukraine and Venezuela.

4.  The triggering mechanisms to activate the jurisdiction of the Court

In accordance with article 13 of the Rome Statute, the Court may exercise its jurisdiction subject to a request of
the Prosecutor acting proprio motu pursuant to article 15 of the Rome Statute, or if a situation is referred to him
or her by a State Party or by the Security Council acting under Chapter VII of the Charter of the United Nations.

Article 13 of the Rome Statute:

Exercise of jurisdiction

“The Court may exercise its jurisdiction with respect to a crime referred to in article 5 in accordance with the
provisions of this Statute if:

(a) A situation in which one or more of such crimes appears to have been committed is referred to the Prosecutor by
a State Party in accordance with article 14;

(b) A situation in which one or more of such crimes appears to have been committed is referred to the Prosecutor by
the Security Council acting under Chapter VII of the Charter of the United Nations; or

(c) The Prosecutor has initiated an investigation in respect of such a crime in accordance with article 15”.

Article 14 of the Rome Statute:

Referral of a situation by a State Party

“1. A State Party may refer to the Prosecutor a situation in which one or more crimes within the jurisdiction of
the Court appear to have been committed requesting the Prosecutor to investigate the situation for the purpose of
determining whether one or more specific persons should be charged with the commission of such crimes.

2. As far as possible, a referral shall specify the relevant circumstances and be accompanied by such supporting
documentation as is available to the State referring the situation”.

An Introduction to the International Criminal Court and the Role of Victims | Introduction to the International Criminal Court
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Article 15 of the Rome Statute:
Prosecutor

“1. The Prosecutor may initiate investigations proprio motu on the basis of information on crimes within the
jurisdiction of the Court.

2. The Prosecutor shall analyse the seriousness of the information received. For this purpose, he or she may
seek additional information from States, organs of the United Nations, intergovernmental or non-governmental
organizations, or other reliable sources that he or she deems appropriate, and may receive written or oral testimony
at the seat of the Court.

3. If the Prosecutor concludes that there is a reasonable basis to proceed with an investigation, he or she shall submit
to the Pre-Trial Chamber a request for authorization of an investigation, together with any supporting material
collected. Victims may make representations to the Pre-Trial Chamber, in accordance with the Rules of Procedure
and Evidence.

4. If the Pre-Trial Chamber, upon examination of the request and the supporting material, considers that there is
a reasonable basis to proceed with an investigation, and that the case appears to fall within the jurisdiction of the
Court, it shall authorize the commencement of the investigation, without prejudice to subsequent determinations by
the Court with regard to the jurisdiction and admissibility of a case.

5. The refusal of the Pre-Trial Chamber to authorize the investigation shall not preclude the presentation of a
subsequent request by the Prosecutor based on new facts or evidence regarding the same situation.

6. If, after the preliminary examination referred to in paragraphs 1 and 2, the Prosecutor concludes that the
information provided does not constitute a reasonable basis for an investigation, he or she shall inform those who
provided the information. This shall not preclude the Prosecutor from considering further information submitted to
him or her regarding the same situation in the light of new facts or evidence”.

Concerning the crime of aggression, specific conditions for the exercise of the Court’s jurisdiction have been
agreed upon at the Review Conference held in Kampala (Uganda) in June 2010.

Article 15bis of the Rome Statute
Exercise of jurisdiction over the crime of aggression (State referral, proprio motu)

“1. The Court may exercise jurisdiction over the crime of aggression in accordance with article 13, paragraphs (a)
and (c), subject to the provisions of this article.

2. The Court may exercise jurisdiction only with respect to crimes of aggression committed one year after the
ratification or acceptance of the amendments by thirty States Parties.

3. The Court shall exercise jurisdiction over the crime of aggression in accordance with this article, subject to a
decision to be taken after 1 January 2017 by the same majority of States Parties as is required for the adoption of an
amendment to the Statute.

4. The Court may, in accordance with article 12, exercise jurisdiction over a crime of aggression, arising from an act
of aggression committed by a State Party, unless that State Party has previously declared that it does not accept such
jurisdiction by lodging a declaration with the Registrar. The withdrawal of such a declaration may be effected at
any time and shall be considered by the State Party within three years. 5. In respect of a State that is not a party to
this Statute, the Court shall not exercise its jurisdiction over the crime of aggression when committed by that State’s
nationals or on its territory.

6. Where the Prosecutor concludes that there is a reasonable basis to proceed with an investigation in respect of a
crime of aggression, he or she shall first ascertain whether the Security Council has made a determination of an act
of aggression committed by the State concerned. The Prosecutor shall notify the Secretary-General of the United
Nations of the situation before the Court, including any relevant information and documents.

7. Where the Security Council has made such a determination, the Prosecutor may proceed with the investigation
in respect of a crime of aggression.

8. Where no such determination is made within six months after the date of notification, the Prosecutor may proceed
with the investigation in respect of a crime of aggression, provided that the Pre-Trial Division has authorized the
commencement of the investigation in respect of a crime of aggression in accordance with the procedure contained in
article 15, and the Security Council has not decided otherwise in accordance with article 16.

9. A determination of an act of aggression by an organ outside the Court shall be without prejudice to the Court’s
own findings under this Statute.

10. This article is without prejudice to the provisions relating to the exercise of jurisdiction with respect to other
crimes referred to in article 5”.

Article 15ter of the Rome Statute

Exercise of jurisdiction over the crime of aggression (Security Council referral)

“1. The Court may exercise jurisdiction over the crime of aggression in accordance with article 13, paragraph (b),
subject to the provisions of this article.

2. The Court may exercise jurisdiction only with respect to crimes of aggression committed one year after the
ratification or acceptance of the amendments by thirty States Parties.

3. The Court shall exercise jurisdiction over the crime of aggression in accordance with this article, subject to a
decision to be taken after 1 January 2017 by the same majority of States Parties as is required for the adoption of an
amendment to the Statute”.
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4. A determination of an act of aggression by an organ outside the Court shall be without prejudice to the Court’s
own findings under this Statute.

5. This article is without prejudice to the provisions relating to the exercise of jurisdiction with respect to other crimes
referred to in article 5”.

At the time of publication of this Manual, the Court has been seized seven times on the basis of article 14 of
the Rome Statute: by Uganda in January 2004; by the Democratic Republic of the Congo in April 2004; by the
Central African Republic in January 2005; by the Republic of Mali in July 2012; by the Union of the Comoros
in May 2013; by the Central African Republic in May 2014; and by a group of States, namely the Argentine
Republic, Canada, the Republic of Colombia, the Republic of Chile, the Republic of Paraguay and the Republic
of Peru, in September 2018.

Furthermore, the Security Council acting under Chapter VII of the Charter of the United Nations referred to the
Court the situation in Darfur, Sudan on 31 March 2005 and the situation in Libya on 26 February 2011.

Moreover, pursuant to article 15 of the Rome Statute, on 31 March 2010, Pre-Trial Chamber II authorised the
commencement of an investigation into the situation in the Republic of Kenya; on 3 October 2011, Pre-Trial
Chamber III granted the Prosecutor’s request for authorisation to open an investigation into the situation in
Ivory Coast; and on 25 October 2017, Pre-Trial Chamber II authorised the Prosecutor to open an investigation
into the situation in Burundi. Finally, on 20 November 2017, the Prosecutor requested authorisation to open an
investigation into the situation in the Islamic Republic of Afghanistan for which no decision has yet been issued.
Further, on 9 April 2018, the Prosecutor made a request before Pre-Trial Chamber I seeking a ruling on the
question whether the Court may exercise jurisdiction pursuant to article 12(2) (a) of the Statute over the alleged
deportation of the Rohingya people from Myanmar to Bangladesh, and on 6 September 2018, the Chamber
confirmed that the Court may exercise such jurisdiction, and on 18 September 2018, the Prosecutor opened a
preliminary examination over the alleged events.

5. The principle of complementarity and admissibility of a case before the
Court

Under the Rome Statute, the principle of complementarity governs the relationship between the Court and
national jurisdictions. In substance, the system is that of “successive” jurisdictions, first of national authorities
and then of the Court, which implies a primacy recognised to domestic jurisdictions. However, when the Court
is satisfied that the relevant State, or States, are unwilling or unable to genuinely carry out national proceedings,
the Court is entitled to exercise its jurisdiction. Nonetheless, States remain under the duty to exercise criminal
jurisdiction over individuals responsible for international crimes (6™ preambular paragraph of the Statute). It
is therefore only when national action is lacking, or does not meet certain basic requirements of genuineness
and fairness that the Court is meant to come into play. The fundamental objective is “to put an end to impunity”
for crimes of concern to the international community as a whole and “thus to contribute” to their deterrence
(5" preambular paragraph of the Statute).

Article 17 of the Rome Statute sets forth the relevant criteria for the purpose of assessing the admissibility of a
case and provides exceptions to the primacy of States” jurisdiction.

Article 17 of the Rome Statute

Issues of admissibility

“1. Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine that a case is inadmissible
where:

(a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling
or unable genuinely to carry out the investigation or prosecution;

(b) The case has been investigated by a State which has jurisdiction over it and the State has decided not to prosecute
the person concerned, unless the decision resulted from the unwillingness or inability of the State genuinely to
prosecute;

(c) The person concerned has already been tried for conduct which is the subject of the complaint, and a trial by the
Court is not permitted under article 20, paragraph 3;

(d) The case is not of sufficient gravity to justify further action by the Court.

2. In order to determine unwillingness in a particular case, the Court shall consider, having regard to the principles
of due process recognized by international law, whether one or more of the following exist, as applicable:

(a) The proceedings were or are being undertaken or the national decision was made for the purpose of shielding the
person concerned from criminal responsibility for crimes within the jurisdiction of the Court referred to in article 5;
(b) There has been an unjustified delay in the proceedings which in the circumstances is inconsistent with an intent
to bring the person concerned to justice;

(c) The proceedings were not or are not being conducted independently or impartially, and they were or are being
conducted in a manner which, in the circumstances, is inconsistent with an intent to bring the person concerned to
Justice”.
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3. In order to determine inability in a particular case, the Court shall consider whether, due to a total or substantial
collapse or unavailability of its national judicial system, the State is unable to obtain the accused or the necessary
evidence and testimony or otherwise unable to carry out its proceedings”.

The Court will declare a case admissible when a State is unwilling or unable to genuinely carry out an investigation

= or prosecution. A situation of “unwillingness” is deemed to occur whenever there is an inconsistency between

g the apparent behaviour of the State (which appears to be fulfilling its duties to investigate and prosecute under

O the Rome Statute) and the objectives and motives underlying such behaviour.

|

g In assessing the unwillingness of national jurisdictions, the following factors may be taken into account by the
8 gn J 8 y Y

é Court:

o)

= o institutional shortcomings regarding the independence and impartiality of the judiciary (e.g.

g investigative, prosecutorial or judicial branch submitted to political authority; more broadly, faulty

= procedural safeguards or lack of constitutional safeguards for the independence of the judiciary);

IS

& o systematic interference of the executive power in judicial affairs;

3

c o lack of pre-established parameters governing prosecutorial discretion;

—

2 o notorious lack of independence of judges and prosecutors, notwithstanding the existence of

“5 constitutional safeguards;

2

c o resort to special jurisdictions or extrajudicial commissions of inquiry for crimes within the jurisdiction of

_8 the Court;

O

%‘ o widespread availability of and recourse to amnesties or pardons;

_g o lack of compliance with internationally recognised due process standards;

=

= o lack of mechanisms ensuring adequate protection of witnesses;

2z . notorious corruption of the judiciary or other authorities, as shown e.¢. by recurrent patterns of

& P J ry & by P

E preordained outcomes of the proceedings;

> o general unavailability of enforcement authorities;

Gy

8 . obstruction or delay of a case, whether or not due to involvement of political authorities;

Mo o personal relationship of a judge or other authority handling the case with the suspect or accused or the

Q victims;

<

o o appointment of a special investigator empowered to bypass ordinary criminal procedures;

=

< o appointment of a secret tribunal;

-

5 o proceedings limited to one offence, when the situation appears to involve the commission of several

8 and/or more serious crimes;

T(g o sham proceedings established in respect of at least one of several alleged perpetrators;

é . promotions or other benefits awarded to officials involved in the case;

5 ° refusal to cooperate or insufficient cooperation by enforcing authorities;

) p p y )

G o manifest inadequacy of the investigative strategy and of specifically undertaken investigative measures;

8 . intimidation of victims and witnesses, etc.

IS

E

3 Article 18 of the Rome Statute

= Preliminary rulings regarding admissibility

E “1. When a situation has been referred to the Court pursuant to article 13 (a) and the Prosecutor has determined that

"5 there would be a reasonable basis to commence an investigation, or the Prosecutor initiates an investigation pursuant

- to articles 13 (c) and 15, the Prosecutor shall notify all States Parties and those States which, taking into account

g the information available, would normally exercise jurisdiction over the crimes concerned. The Prosecutor may

B notify such States on a confidential basis and, where the Prosecutor believes it necessary to protect persons, prevent

= destruction of evidence or prevent the absconding of persons, may limit the scope of the information provided to States.

’8 2. Within one month of receipt of that notification, a State may inform the Court that it is investigating or has

-E‘ investigated its nationals or others within its jurisdiction with respect to criminal acts which may constitute crimes

= referred to in article 5 and which relate to the information provided in the notification to States. At the request of

é that State, the Prosecutor shall defer to the State’s investigation of those persons unless the Pre-Trial Chamber, on

the application of the Prosecutor, decides to authorize the investigation.

3. The Prosecutor’s deferral to a State’s investigation shall be open to review by the Prosecutor six months after
the date of deferral or at any time when there has been a significant change of circumstances based on the State’s
unwillingness or inability genuinely to carry out the investigation”.
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“4. The State concerned or the Prosecutor may appeal to the Appeals Chamber against a ruling of the Pre-Trial
Chamber, in accordance with article 82. The appeal may be heard on an expedited basis.

5. When the Prosecutor has deferred an investigation in accordance with paragraph 2, the Prosecutor may request
that the State concerned periodically inform the Prosecutor of the progress of its investigations and any subsequent
prosecutions. States Parties shall respond to such requests without undue delay.

6. Pending a ruling by the Pre-Trial Chamber, or at any time when the Prosecutor has deferred an investigation
under this article, the Prosecutor may, on an exceptional basis, seek authority from the Pre-Trial Chamber to pursue
necessary investigative steps for the purpose of preserving evidence where there is a unique opportunity to obtain
important evidence or there is a significant risk that such evidence may not be subsequently available.

7. A State which has challenged a ruling of the Pre-Trial Chamber under this article may challenge the admissibility
of a case under article 19 on the grounds of additional significant facts or significant change of circumstances”.

Article 20 of the Rome Statute concerns a special aspect of complementarity. The fundamental idea underlying
the exceptions set out in said provision is that only a “genuine” effort by national authorities to prosecute would
bar the Court from exercising its jurisdiction. The first exception applies when proceedings were held “[f]or the
purpose of shielding the person concerned from criminal responsibility for crimes within the jurisdiction of the Court”
(article 20(3) (a) of the Rome Statute). The exception mirrors article 17(2) (a) of the Rome Statute, and would be
triggered whenever national courts would characterise as an ordinary crime a conduct amounting to a “serious
crime of international concern”, e.g. when genocide would be charged as manslaughter or assault.

The second exception is based on the national proceedings not having been “[clonducted independently or
impartially in accordance with the norms of due process recognized by international law” and “[i]n a manner which,
in the circumstances, was inconsistent with an intent to bring the person concerned to justice” (article 20(3)(b) of
the Rome Statute). Said exception is meant to cover cases of “apparent” appropriate national proceedings,
otherwise flawed due to lack of impartiality or independence of the national courts.

Article 20 of the Rome Statute

Ne bis in idem

“1. Except as provided in this Statute, no person shall be tried before the Court with respect to conduct which formed
the basis of crimes for which the person has been convicted or acquitted by the Court.

2. No person shall be tried by another court for a crime referred to in article 5 for which that person has already been
convicted or acquitted by the Court.

3. No person who has been tried by another court for conduct also proscribed under article 6, 7, 8 or 8bis shall be
tried by the Court with respect to the same conduct unless the proceedings in the other court:

(a) Were for the purpose of shielding the person concerned from criminal responsibility for crimes within the
jurisdiction of the Court; or

(b) Otherwise were not conducted independently or impartially in accordance with the norms of due process
recognized by international law and were conducted in a manner which, in the circumstances, was inconsistent with
an intent to bring the person concerned to justice”.

6. International cooperation and judicial assistance

The Court has the authority to make requests to State Parties for cooperation. Such requests shall be transmitted
through the diplomatic channel or any other appropriate channel designated by each State upon ratification,
acceptance, approval or accession pursuant to article 87(1)(a) of the Rome Statute. When a State Party fails
to comply with a request for cooperation, the Court may make a finding to this effect and refer the matter to
the Assembly of States Parties or to the Security Council when the latter has referred the matter to the Court,
pursuant to article 87(7) of the Rome Statute.

Article 86 of the Rome Statute
General obligation to cooperate

“States Parties shall, in accordance with the provisions of this Statute, cooperate fully with the Court in its
investigation and prosecution of crimes within the jurisdiction of the Court”.

The Court may also invite any non-State party to provide assistance pursuant to article 87(5)(a) of the Rome
Statute.

Article 87 of the Rome Statute

Requests for cooperation: general provisions

“1. (a) The Court shall have the authority to make requests to States Parties for cooperation. The requests shall be
transmitted through the diplomatic channel or any other appropriate channel as may be designated by each State
Party upon ratification, acceptance, approval or accession. Subsequent changes to the designation shall be made by
each State Party in accordance with the Rules of Procedure and Evidence”.
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“(b) When appropriate, without prejudice to the provisions of subparagraph (a), requests may also be transmitted
through the International Criminal Police Organization or any appropriate regional organization.

2. Requests for cooperation and any documents supporting the request shall either be in or be accompanied by
a translation into an official language of the requested State or one of the working languages of the Court, in
accordance with the choice made by that State upon ratification, acceptance, approval or accession. Subsequent
changes to this choice shall be made in accordance with the Rules of Procedure and Evidence.

3. The requested State shall keep confidential a request for cooperation and any documents supporting the request,
except to the extent that the disclosure is necessary for execution of the request.

4. In relation to any request for assistance presented under this Part, the Court may take such measures, including
measures related to the protection of information, as may be necessary to ensure the safety or physical or psychological
well-being of any victims, potential witnesses and their families. The Court may request that any information that
is made available under this Part shall be provided and handled in a manner that protects the safety and physical
or psychological well-being of any victims, potential witnesses and their families.

5. (a) The Court may invite any State not party to this Statute to provide assistance under this Part on the basis of
an ad hoc arrangement, an agreement with such State or any other appropriate basis.

(b) Where a State not party to this Statute, which has entered into an ad hoc arrangement or an agreement with
the Court, fails to cooperate with requests pursuant to any such arrangement or agreement, the Court may so inform
the Assembly of States Parties or, where the Security Council referred the matter to the Court, the Security Council.
6. The Court may ask any intergovernmental organization to provide information or documents. The Court may also
ask for other forms of cooperation and assistance which may be agreed upon with such an organization and which
are in accordance with its competence or mandate.

7. Where a State Party fails to comply with a request to cooperate by the Court contrary to the provisions of this
Statute, thereby preventing the Court from exercising its functions and powers under this Statute, the Court may
make a finding to that effect and refer the matter to the Assembly of States Parties or, where the Security Council
referred the matter to the Court, to the Security Council”.

7. Relations with the United Nations

The Court enjoys privileged relations with the United Nations (the “UN”) but is not attached to said organisation
in any way. Hence the ICC shall not be assimilated to a UN body.

The Security Council has a particularly important role with regard to the ICC. In fact, it can refer situations to
the Court when acting under Chapter VII of the Charter of the United Nations, including situations occurring
on the territory of non-States Parties to the Statute.

Article 13(b) of the Rome Statute
Exercise of the jurisdiction

“The Court may exercise its jurisdiction with respect to a crime referred to in article 5 in accordance with the
provisions of this Statute if [...] (b) A situation in which one or more of such crimes appears to have been committed
is referred to the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United Nations” .

The Security Council can also request the Court to delay investigation or prosecution for a period of twelve
months through a resolution adopted under Chapter VII of the Charter of the United Nations.

Article 16 of the Rome Statute
Deferral of investigation or prosecution

“No investigation or prosecution may be commenced or proceeded with under this Statute for a period of 12 months
after the Security Council, in a resolution adopted under Chapter VII of the Charter of the United Nations, has
requested the Court to that effect; that request may be renewed by the Council under the same conditions”.

Pursuant to article 2 of the Rome Statute, in October 2004 the Court and the United Nations concluded an
agreement concerning their cooperation. Said agreement acknowledges the respective roles and mandates of
both organisations and defines the relationship between them, as well as the modalities of their cooperation
with regard to questions of mutual interest.

Article 2 of the Rome Statute

Relationship of the Court with the United Nations

“The Court shall be brought into relationship with the United Nations through an agreement to be approved by
the Assembly of States Parties to this Statute and thereafter concluded by the President of the Court on its behalf”.
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8.  Internal functioning
Pursuant to article 34 of the Rome Statute, the Court is composed of four distinct organs:

o The Presidency, which comprises the President, and the first and second vice Presidents. They are
elected by their peers by an absolute majority for a three-year mandate renewable once, in accordance
with article 38 of the Rome Statute;

o An Appeals Division, a Trial Division and a Pre-Trial Division including all the 18 Judges of the Court,
elected by the Assembly of States Parties for a nine-year mandate not renewable in accordance with
article 36 of the Rome Statute;

o The Office of the Prosecutor, composed of the Prosecutor elected by the Assembly of States Parties
for a term of nine years and of one or more Deputy Prosecutors elected for the same term of office in
accordance with article 42 of the Rome Statute. Their appointment cannot be renewed;

o The Registry, in charge of the non-judiciary aspects of the administration and service of the Court. It is
headed by the Registrar, elected by an absolute majority of the judges for a term of five years renewable
once, in accordance with article 43 of the Rome Statute. He or she exercises his or her functions under
the authority of the President of the Court.

Article 34 of the Rome Statute

Organs of the Court

“The Court shall be composed of the following organs:

(a) The Presidency;

(b) An Appeals Division, a Trial Division and a Pre-Trial Division;
(c) The Office of the Prosecutor;

(d) The Registry”.

9. Proceedings before the Court

Article 21 of the Rome Statute indicates the sources of law the Court may apply in the proceedings and
establishes a hierarchy amongst them.

Article 21 of the Rome Statute

Applicable law

“1. The Court shall apply:

(a) In the first place, this Statute, Elements of Crimes and its Rules of Procedure and Evidence;

(b) In the second place, where appropriate, applicable treaties and the principles and rules of international law,
including the established principles of the international law of armed conflict;

(c) Failing that, general principles of law derived by the Court from national laws of legal systems of the world
including, as appropriate, the national laws of States that would normally exercise jurisdiction over the crime,
provided that those principles are not inconsistent with this Statute and with international law and internationally
recognized norms and standards.

2. The Court may apply principles and rules of law as interpreted in its previous decisions.

3. The application and interpretation of law pursuant to this article must be consistent with internationally
recognized human rights, and be without any adverse distinction founded on grounds such as gender as defined in
article 7, paragraph 3, age, race, colour, language, religion or belief, political or other opinion, national, ethnic or
social origin, wealth, birth or other status”.

Articles 22 to 33 of the Rome Statute recall the general principles of criminal law the Court is subjected to. The
Court must ensure that all those principles are applied and respected through each stage of the proceedings,
from the investigation to the enforcement of a sentence.

9.1 General principles of criminal law

In particular, articles 22 and 23 of the Rome Statute concern respectively the principles known under the Latin
locutions “nullum crimen sine lege” and “nulla poena sine lege”. According to these principles, a person shall not
be criminally responsible under the Rome Statute if his or her conduct does not constitute, at the time it took
place, a crime within the jurisdiction of the Court and a “[p]erson convicted by the Court may be punished only in
accordance with this Statute”. Article 24 of the Rome Statute refers to the principle of non-retroactivity regarding
which “[n]o person shall be criminally responsible [...] for conduct prior to the entry into force of the Statute”.
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Article 22 of the Rome Statute

Nullum crimen sine lege

“1. A person shall not be criminally responsible under this Statute unless the conduct in question constitutes, at the
time it takes place, a crime within the jurisdiction of the Court.

2. The definition of a crime shall be strictly construed and shall not be extended by analogy. In case of ambiguity, the
definition shall be interpreted in favour of the person being investigated, prosecuted or convicted.

3. This article shall not affect the characterization of any conduct as criminal under international law independently
of this Statute”.

Article 23 of the Rome Statute
Nulla poena sine lege
“A person convicted by the Court may be punished only in accordance with this Statute”.

Article 24 of the Rome Statute
Non-retroactivity ratione personae
“1. No person shall be criminally responsible under this Statute for conduct prior to the entry into force of the Statute.

2. In the event of a change in the law applicable to a given case prior to a final judgement, the law more favourable
to the person being investigated, prosecuted or convicted shall apply”.

The principles of individual criminal responsibility are expressly recalled in articles 25 to 29 of the Rome Statute.
The Court has jurisdiction over natural persons, whether the crimes they are charged with have been committed
by an individual alone, or by a group of individuals, and the Statute enumerates the various ways in which
participation to the crimes may have occurred (commission, solicitation, incitation, assistance, contribution).
The jurisdiction of the Court is excluded for persons who were minor (under 18) at the time of the alleged
crime. The Statute further applies to all persons without any distinction based on official capacity which implies
that heads of States or the members of Governments do not benefit, before the Court, from any immunity
their national law may confer to them. Moreover, article 28 of the Rome Statute provides for the responsibility
of commanders and other superiors. The doctrine of superior responsibility prescribes the criminal liability of
persons who, being in command, have failed to either prevent or punish the crimes of their subordinates. Said
concept does not differentiate between military officers and civilians placed in positions of command, since the
duty to prevent and punish the offences of their subordinates in situations of armed conflict is considered to
bind on both. In addition to said principle, a person acting pursuant to a superior order is not relieved from his
or her own criminal responsibility pursuant to article 33 of the Rome Statute.

Article 25 of the Rome Statute

Individual criminal responsibility

“1. The Court shall have jurisdiction over natural persons pursuant to this Statute.

2. A person who commits a crime within the jurisdiction of the Court shall be individually responsible and liable for
punishment in accordance with this Statute.

3. In accordance with this Statute, a person shall be criminally responsible and liable for punishment for a crime
within the jurisdiction of the Court if that person:

(a) Commits such a crime, whether as an individual, jointly with another or through another person, regardless of
whether that other person is criminally responsible;

(b) Orders, solicits or induces the commission of such a crime which in fact occurs or is attempted;

(c) For the purpose of facilitating the commission of such a crime, aids, abets or otherwise assists in its commission
or its attempted commission, including providing the means for its commission;

(d) In any other way contributes to the commission or attempted commission of such a crime by a group of persons
acting with a common purpose. Such contribution shall be intentional and shall either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group, where such activity or
purpose involves the commission of a crime within the jurisdiction of the Court; or

(i1) Be made in the knowledge of the intention of the group to commit the crime;

(e) In respect of the crime of genocide, directly and publicly incites others to commit genocide;

(f) Attempts to commit such a crime by taking action that commences its execution by means of a substantial step,
but the crime does not occur because of circumstances independent of the person’s intentions. However, a person
who abandons the effort to commit the crime or otherwise prevents the completion of the crime shall not be liable for
punishment under this Statute for the attempt to commit that crime if that person completely and voluntarily gave
up the criminal purpose.

3bis. In respect of the crime of aggression, the provisions of this article shall apply only to persons in a position
effectively to exercise control over or to direct the political or military action of a State.

4. No provision in this Statute relating to individual criminal responsibility shall affect the responsibility of States
under international law” .
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Article 26 of the Rome Statute
Exclusion of jurisdiction over persons under eighteen

“The Court shall have no jurisdiction over any person who was under the age of 18 at the time of the alleged
commission of a crime”.

Article 27 of the Rome Statute

Irrelevance of official capacity

“1. This Statute shall apply equally to all persons without any distinction based on official capacity. In particular,
official capacity as a Head of State or Government, a member of a Government or parliament, an elected representative
or a government official shall in no case exempt a person from criminal responsibility under this Statute, nor shall
it, in and of itself, constitute a ground for reduction of sentence.

2. Immunities or special procedural rules which may attach to the official capacity of a person, whether under
national or international law, shall not bar the Court from exercising its jurisdiction over such a person”.

Article 28 of the Rome Statute

Responsibility of commanders and other superiors

“In addition to other grounds of criminal responsibility under this Statute for crimes within the jurisdiction of the
Court:

(a) A military commander or person effectively acting as a military commander shall be criminally responsible for
crimes within the jurisdiction of the Court committed by forces under his or her effective command and control, or
effective authority and control as the case may be, as a result of his or her failure to exercise control properly over
such forces, where:

(i) That military commander or person either knew or, owing to the circumstances at the time, should have known
that the forces were committing or about to commit such crimes; and

(i1) That military commander or person failed to take all necessary and reasonable measures within his or her power
to prevent or repress their commission or to submit the matter to the competent authorities for investigation and
prosecution.

(b) With respect to superior and subordinate relationships not described in paragraph (a), a superior shall be
criminally responsible for crimes within the jurisdiction of the Court committed by subordinates under his or her
effective authority and control, as a result of his or her failure to exercise control properly over such subordinates,
where:

(i) The superior either knew, or consciously disregarded information which clearly indicated, that the subordinates
were committing or about to commit such crimes;

(i1) The crimes concerned activities that were within the effective responsibility and control of the superior; and

(iii) The superior failed to take all necessary and reasonable measures within his or her power to prevent or repress
their commission or to submit the matter to the competent authorities for investigation and prosecution”.

Article 29 of the Rome Statute
Non-applicability of statute of limitations
“The crimes within the jurisdiction of the Court shall not be subject to any statute of limitations”.

Article 33 of the Rome Statute

Superior orders and prescription of law

“1. The fact that a crime within the jurisdiction of the Court has been committed by a person pursuant to an order
of a Government or of a superior, whether military or civilian, shall not relieve that person of criminal responsibility
unless:

(a) The person was under a legal obligation to obey orders of the Government or the superior in question;

(b) The person did not know that the order was unlawful; and

(¢c) The order was not manifestly unlawful.

2. For the purposes of this article, orders to commit genocide or crimes against humanity are manifestly unlawful”.

The requirements of both the material and the mental elements as constitutive elements of any crime
falling under the jurisdiction of the Court are recalled in article 30 of the Rome Statute, while the
grounds which may exclude the criminal responsibility of a person (such as mental disease or
defect, self-defense, mistake of fact or of law, etc.) are described in articles 31 and 32 of the Rome Statute.

An Introduction to the International Criminal Court and the Role of Victims | Introduction to the International Criminal Court
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Article 30 of the Rome Statute

Mental element

“1. Unless otherwise provided, a person shall be criminally responsible and liable for punishment for a crime within
the jurisdiction of the Court only if the material elements are committed with intent and knowledge.

2. For the purposes of this article, a person has intent where:

(a) In relation to conduct, that person means to engage in the conduct;

(b) In relation to a consequence, that person means to cause that consequence or is aware that it will occur in the
ordinary course of events.

3. For the purposes of this article, ‘’knowledge’ means awareness that a circumstance exists or a consequence will
occur in the ordinary course of events. 'Know’ and ’knowingly” shall be construed accordingly”.

Article 31 of the Rome Statute

Grounds for excluding criminal responsibility

“1. In addition to other grounds for excluding criminal responsibility provided for in this Statute, a person shall not
be criminally responsible if, at the time of that person’s conduct:

(a) The person suffers from a mental disease or defect that destroys that person’s capacity to appreciate the unlawfulness
or nature of his or her conduct, or capacity to control his or her conduct to conform to the requirements of law;

(b) The person is in a state of intoxication that destroys that person’s capacity to appreciate the unlawfulness or
nature of his or her conduct, or capacity to control his or her conduct to conform to the requirements of law, unless
the person has become voluntarily intoxicated under such circumstances that the person knew, or disregarded the
risk, that, as a result of the intoxication, he or she was likely to engage in conduct constituting a crime within the
jurisdiction of the Court;

(c) The person acts reasonably to defend himself or herself or another person or, in the case of war crimes, property
which is essential for the survival of the person or another person or property which is essential for accomplishing
a military mission, against an imminent and unlawful use of force in a manner proportionate to the degree of
danger to the person or the other person or property protected. The fact that the person was involved in a defensive
operation conducted by forces shall not in itself constitute a ground for excluding criminal responsibility under this
subparagraph;

(d) The conduct which is alleged to constitute a crime within the jurisdiction of the Court has been caused by duress
resulting from a threat of imminent death or of continuing or imminent serious bodily harm against that person or
another person, and the person acts necessarily and reasonably to avoid this threat, provided that the person does
not intend to cause a greater harm than the one sought to be avoided. Such a threat may either be:

(i) Made by other persons; or

(it) Constituted by other circumstances beyond that person’s control.

2. The Court shall determine the applicability of the grounds for excluding criminal responsibility provided for in
this Statute to the case before it.

3. At trial, the Court may consider a ground for excluding criminal responsibility other than those referred to in
paragraph 1 where such a ground is derived from applicable law as set forth in article 21. The procedures relating to
the consideration of such a ground shall be provided for in the Rules of Procedure and Evidence” .

Article 32 of the Rome Statute
Mistake of fact or mistake of law

“1. A mistake of fact shall be a ground for excluding criminal responsibility only if it negates the mental element
required by the crime.

2. A mistake of law as to whether a particular type of conduct is a crime within the jurisdiction of the Court shall
not be a ground for excluding criminal responsibility. A mistake of law may, however, be a ground for excluding
criminal responsibility if it negates the mental element required by such a crime, or as provided for in article 33”.

9.2  The different stages of the proceedings

The proceedings before the Court are organised in different stages, namely: the pre-trial stage, the trial stage
and the appeals stage. The Rome Statute also provides for reparations, revision and enforcement of sentences.

In accordance with article 64(7) of the Rome Statute, proceedings before the Court shall be held in public, unless
special circumstances require that certain proceedings be held in closed session in order to protect victims and
witnesses, or to protect confidential or sensitive information to be given in evidence.

9.2.1  The pre-trial stage
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Before initiating an investigation, under his or her own initiative pursuant article 15 of the Rome Statute or
upon referral made by a State in accordance with article 14 of the Rome Statute or by the Security Council
pursuant to article 13(b) of the Rome Statute, the Prosecutor shall consider whether the three criteria set out
in article 53 of the Rome Statute, namely, reasonable and sufficient legal or factual basis, admissibility under
article 17 and the interests of justice, are met. During an investigation, the Prosecutor has specific powers and
duties under articles 54 and 55 of the Rome Statute.
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Where the Prosecutor considers an investigation to present a unique opportunity to take testimony or a
statement from a witness or to examine, collect or test evidence, which may not be available subsequently for
the purpose of the trial, he or she shall inform the Pre-Trial Chamber in relation to that unique investigative
opportunity pursuant to article 56(1) of the Rome Statute, in order for the Chamber to take all necessary
measures to ensure the efficiency and integrity of the proceedings and to protect the rights of the Defence.

The creation of the Pre-Trial Chamber constitutes an innovation compared to proceedings before the ad hoc
Tribunals. The Pre-Trial Chamber (composed of three judges, but certain functions can also be carried out by a
Single Judge) is in charge of, inter alia, authorising the commencement of an investigation upon the Prosecutor’s
request using his or her proprio motu powers pursuant to article 15 of the Rome Statute; ruling on challenges
regarding the admissibility or the jurisdiction of the case in accordance with articles 18 and 19 of the Rome
Statute; issuing warrants of arrest or summons to appear in accordance with article 58 of the Rome Statute;
and, with regards to victims, “[w]here necessary, provid[ing] for the protection and privacy of victims and witnesses”
and “[s]eek[ing] the cooperation of States to take protective measures for the purpose of forfeiture, in particular for the
ultimate benefit of victims” pursuant to article 57 of the Rome Statute. Moreover, the Pre-Trial Chamber is in
charge of the proceedings leading to the confirmation of the charges hearing once the person sought by the
Court is in its custody. In this respect, the Pre-Trial Chamber is responsible for matters of disclosure between
the Prosecution and the Defence before the confirmation of the charges hearing, and for any matter related to
the evidence and the protection of witnesses and victims. See also rules 121 to 129 of the Rules of Procedure
and Evidence.

It is possible to identify two different phases within the pre-trial stage. The phase during which events are
investigated by the Prosecutor without someone having been identified as a possible perpetrator of some
alleged crimes committed within a territory under the jurisdiction on the Court (the situation); and the phase
which starts once the Prosecutor requests the Pre-Trial Chamber to issue a warrant of arrest or a summons to
appear against a person who has allegedly committed crimes under the jurisdiction of the Court (the case).
Even with the issuance of warrants of arrest or summons to appear, the investigation continues since the
Prosecutor may still identify other crimes committed and/or other alleged perpetrators. The distinction between
a situation and a case is of particular relevance with regard to the participation of victims in the proceedings
for the purposes of the causal link a victim has to demonstrate in order to be allowed to participate, which
necessarily differs from one instance to the other.

9.2.2  The trial stage

A trial is conducted before a Trial Chamber (composed of three judges) on the basis of the charges confirmed
by the Pre-Trial Chamber against a person. In principle, the trial is held at the seat of the Court in The Hague in
accordance with article 62 of the Rome Statute, and in the presence of the accused as requested by article 63 of
the Rome Statute.

The Trial Chamber shall ensure that a trial is fair and expeditious and is conducted with full respect for the rights
of the accused and with due regard to the protection of victims and witnesses. Amongst the provisions dedicated
to this central stage of the proceedings, article 66 of the Rome Statute recalls the fundamental principle of the
presumption of innocence and article 67 of the Rome Statute sets out the rights of the accused.

Article 68 of the Rome Statute constitutes the core provision for the participation of victims, as
well as for the protection of victims and witnesses, while article 75 of the Rome Statute provides
for reparations to victims. The Trial Chamber is responsible for matters of disclosure between the
Prosecution and the Defence before the commencement of the trial, and for any matter related
to the evidence and to the protection of witnesses and victims. In preparation for the trial, status
conferences may be held in accordance with rule 132 of the Rules of Procedure and Evidence and regulation 54 of
the Regulations of the Court (see also rules 131 to 148 of the Rules Procedure and Evidence).

9.2.3  The appeal stage

A decision of acquittal or conviction, or a sentence, may be appealed by the Prosecutor or the convicted person
in accordance with article 81 of the Rome Statute. In accordance with article 82 of the Rome Statute, other
decisions may also be the subject of appeals, such as a decision granting or denying release of the person
being investigated or prosecuted and “[a] decision that involves an issue that would significantly affect the fair and
expeditious conduct of the proceedings or the outcome of the trial, and for which, in the opinion of the Pre-Trial or Trial
Chamber, an immediate resolution by the Appeals Chamber may materially advance the proceedings”. These appeals
are known as interlocutory appeals.

An Introduction to the International Criminal Court and the Role of Victims | Introduction to the International Criminal Court

A Legal Representative of victims may appeal an order for reparations issued under article 75 of the Rome
Statute. Proceedings in appeal are regulated by article 83 of the Rome Statute (see also rules 148 to 158 of the
Rules of Procedure and Evidence).

As per the current jurisprudence of the Court, no appeal against a negative decision concerning the participation
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of victims is possible. In this case, the only available remedy for a “[v]ictim whose application has been rejected”
is to “[f]ile a new application later in the proceedings” in accordance with rule 89(2) of the Rules of Procedure and
Evidence. Moreover, in order to participate in interlocutory appeals, victims used to be required to expressly
request leave to participate. However, in its decision dated 31 July 2015, the Appeals Chamber determined that
“for appeals arising under article 82(1)(b) and (d) of the Statute, victims who have participated in the proceedings that
gave rise to the particular appeal need not seek the prior authorisation of the Appeals Chamber to file a response to the
document in support of the appeal”.

9.2.4 Reparations proceedings

Article 75 of the Rome Statute provides the possibility for victims to obtain reparations for the harm suffered
from the crimes committed against them. Reparations proceedings can be initiated before the Court only if
the accused is declared guilty. So far, reparations proceedings before the Court have been initiated when an
accused has been declared guilty by a Trial Chamber and pending an appeal.

9.2.5 Revision of conviction or sentence

In accordance with article 84 of the Rome Statute, the convicted person, or the Prosecutor on the person’s behalf,
may apply to the Appeals Chamber to revise the final judgement of conviction or sentence if new evidence has
been discovered; if it has been newly discovered that decisive evidence was false, forged or falsified; or if one or
more of the judges who participated in conviction or confirmation of the charges has committed, in that case,
an act of serious misconduct or serious breach of duty (see also rules 159 to 161 of the Rules of Procedure and
Evidence).

9.2.6  The enforcement of sentences of imprisonment

In accordance with articles 103 and 104 of the Rome Statute “[A] sentence of imprisonment shall be served in a
State designated by the Court from a list of States which have indicated their willingness to accept sentenced persons”
and pursuant to article 105 of the Rome Statute “[t]he sentence of imprisonment shall be binding on the States
Parties, which shall in no case modify it”. The enforcement of sentences is subject to the supervision of the
Court, while the conditions of imprisonment are governed by the law applicable in the State of enforcement
(articles 106 to 111 of the Rome Statute and rules 198 to 225 of Rules of Procedure and Evidence). Finally,
article 109 of the Rome Statute sets out the obligation for the States Parties to give effect to fines and forfeiture
measures ordered by the Court.

-
~
2
@)

)

—
(qv]
o

o
g

o
—~

)

—
©
o
©]

o

-—
o]
o
—
<)

-—
o

—
)

£

-—
O

-—
o
©]

o

-—
<
o]

e
©)
—

-+
=

—
0

g

-—
Q

=

“—
o
<5}

—
O

~
[}

<
+—

e
o
©

-—
=
-
o

)

—
©
S

)
g

o
—~

)

—
©
o
©]

o=

-
©
o
—
]

-—
jo

—
[}

S

-
©]

-—
o
©]

o

-—
=
-

]
@)
—~

-
o

(S
o

Representing Victims before the International Criminal Court
24 A M“,”E““ fmj legal representatives
The Office of Public Counsel for Victims




2. The International Criminal Court and Victims
1. Notion and role of victims in the framework of the Rome Statute

On 29 November 1985, the United Nations General Assembly adopted the Declaration on Basic Principles of
Justice for Victims of Crimes and Abuse of Power (the “Victims Declaration”). The definition adopted in the
Victims Declaration laid the foundation for the negotiations on the definition to be adopted in the texts of the
ICC during the Preparatory Committee discussions.

Although the Victims Declaration is considered as soft law in public international law, the value of this instrument
cannot be underestimated in providing guidance to the States as well as a moral compass on victims’ issues.

During the negotiations of the Rome Statute, emphasis was placed on ensuring that the core values of the Court,
which are to promote peace and security through accountability for crimes, as well as respect for the rights and
the dignity of the victims, were respected. This issue was crucial and critical, given the clear recognition by the
States that drafted and endorsed the Statute that the ICC should not only be retributive, but also restorative.

The definition provided by articles 1 and 2 of the Victims Declaration is significant since for the first time, not
only direct victims, as well as their immediate family or dependants, were included, but also persons who have
suffered harm in intervening to assist victims.

Article 1 of the Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power

“"Victims’ means persons who, individually or collectively, have suffered harm, including physical or mental injury,
emotional suffering, economic loss or substantial impairment of their fundamental rights, through acts or omissions
that are in violation of criminal laws operative within Member States [...]".

Article 2 of the Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power

“A person may be considered a victim [...] regardless of whether the perpetrator is identified, apprehended,
prosecuted or convicted and regardless of the familial relationship between the perpetrator and the victim. The term
‘victim” also includes, where appropriate, the immediate family or dependants of the direct victim and persons who
have suffered harm in intervening to assist victims in distress or to prevent victimization”.

The Rome Statute does not provide a definition of the term “victim”, it was instead left to the Preparatory
Committee in charge of adopting the Rules of Procedure and Evidence to define it. During the debate on the
adoption of said definition, delegates took into account that a definition based on the Victims Declaration
would entail logistical constraints. In the course of the debate, objections were raised and clarifications sought
on terms such as “collectively”, “emotional suffering” and even on the term “family”. In the end, the regime
sought to limit any logistical anomalies that may arise from the sheer volume of applications for victims’
participation by providing that the modalities for their participation in the Court’s proceedings will be decided
upon by the judges on a case-by-case basis. Nevertheless, a definition was finally included in rule 85 of the

Rules of Procedure and Evidence.

Similarly, after extensive debate on whether or not legal entities could also be included in the definition of the
term “victim”, a compromise was reached in the text of rule 85(b) of the Rules of Procedure and Evidence which
establishes that victims “may” include certain organisations or institutions.

Rule 85 of the Rules of Procedure and Evidence

Definition of victims

“(a) "Victims’ means natural persons who have suffered harm as a result of the commission of any crime within the
jurisdiction of the Court;

(b) Victims may include organizations or institutions that have sustained direct harm to any of their property which
is dedicated to religion, education, art or science or charitable purposes, and to their historic monuments, hospitals
and other places and objects for humanitarian purposes”.

Moreover, the legal texts of the Court paid special attention to the most vulnerable groups of victims, in particular
children, the elderly and victims of gender crimes when providing for special and/or protective measures.

An Introduction to the International Criminal Court and the Role of Victims | The International Criminal Courrt and Victims
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It has to be noted that throughout the founding texts of the Court, numerous terms are used to refer to victims.
In each case, the terms used refer to a specific situation of the victim or the person concerned. Thus, the texts
refer, inter alia, to:

Article 18(1) of the Rome Statute “where the Prosecutor believes it is necessary to protect persons”

Article 43(6) of the Rome Statute “other who are at risk on account of testimony given by [...] witnesses”

Article 54(3)(f) of the Rome Statute “protection of any person”

Rule 16(3) of the Rules of Procedure “victims who have expressed their intention to participate in relation
and Evidence to a specific case”

Rule 59(1) (b) of the Rules of “victims who have already communicated with the Court”
Procedure and Evidence

Rule 92(2) of the Rules of Procedure “victims or their legal representatives who have already participated
and Evidence in the proceedings or, as far as possible, those who have communicate
with the Court in respect of the situation or case in question”

Rule 93 of the Rules of Procedure and | “the views of victims or their legal representatives participating [in

Evidence the proceedings] [and] the views of other victims”

Regulation 93(1) of the Regulations of | “persons at risk on the territory of the State where an investigation

the Registry is taking place”

Regulation 95 of the Regulations of “person at risk of harm or death”

the Registry

Regulation 96 of the Regulations of “others considered at risk of harm and/or death on account of a

the Registry testimony given by |...] witnesses or as a result of their contact with
the Court”

Therefore, it seems that the term “person” is used to cover people in very different situations, namely, victims
applying for participation or for reparations, or individuals who were granted the status of victims in the
proceedings, members of their family or any person at risk because of their interaction with the Court. It applies
to victims who are participating in the proceedings before the Court by virtue of a decision on their status by the
relevant Chamber, but it also refers to victims applying for participation in the proceedings (see rule 16(3) of the
Rules of Procedure and Evidence), or simply to persons having communicated with the Court and who may not
even be applicants (see rules 59(1) (b), 92(2) and 93 of the Rules of Procedure and Evidence).

2.  Participation of victims in the proceedings before the Court

Pursuant to article 68(3) of the Rome Statute, victims may participate in the proceedings before the Court
at any stage provided that their personal interests are affected. This does not mean that victims may initiate
proceedings, but it does amount to an important step forward since they are now able to participate in criminal
proceedings in their own right through the presentation of their views and concerns independently from the
Prosecution. Article 68(3) of the Rome Statute does not prescribe a specific timeframe within which victims
can be involved in the proceedings, but reserves this as a prerogative of the judges as they deem it appropriate.

In order to be allowed to participate in the proceedings, victims have to submit their request to the Registrar
in writing, preferably before the beginning of the phase of the proceedings they wish to participate to. The
Regulations of the Court created a section (the Victims Participation and Reparations Section) dealing especially
with the participation of victims and with reparations, in charge of informing victims of their rights and assisting
them, in particular, in developing standard forms for the purposes of participation and reparations.

Article 68(3) of the Rome Statute

Protection of the victims and witnesses and their participation in the proceedings

“3. Where the personal interests of the victims are affected, the Court shall permit their views and concerns to be
presented and considered at stages of the proceedings determined to be appropriate by the Court and in a manner
which is not prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial. Such views
and concerns may be presented by the legal representatives of the victims where the Court considers it appropriate,
in accordance with the Rules of Procedure and Evidence [...]".

First, the Rome Statute sets the possibility for victims to be heard or to submit observations within the framework
of specific procedures. In particular, in accordance with article 15(3) of the Rome Statute, victims may make
representations to the Pre-Trial Chamber when the Prosecutor, acting proprio motu, submits a request for
authorisation of an investigation. The Rome Statute also provides that in case of a challenge to the jurisdiction
of the Court or the admissibility of a case, victims may submit observations pursuant to article 19(3) of the Rome
Statute. Moreover, in accordance with rule 119 of the Rules of Procedure and Evidence, the Pre-Trial Chamber
has to seek the views of victims before imposing or amending conditions restricting the liberty of the person in
the custody of the Court.
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Participation of victims to specific procedures may also be inferred from other provisions of the Rome Statute
which do not explicitly confer a role to victims, but when read in conjunction with article 68(3) of the Rome
Statute, may allow victims to present their views and concerns when their personal interests are affected.
In particular, rule 92(2) of the Rules of Procedure and Evidence requests the Court to notify victims of the
Prosecutor’s decision not to initiate an investigation or not to prosecute pursuant to article 53 of the Rome
Statute, in order for them to apply for participation. Accordingly, one might conclude that victims may play a
role within the framework of the procedure governed by article 53 of the Rome Statute. This conclusion is in line
with the concrete possibility that their personal interests would be affected by the decisions of the Prosecutor
not to initiate an investigation or not to prosecute.

Victims could also play a role in proceedings initiated by a Pre-Trial Chamber pursuant to articles 56(3) and
57(3)(c) of the Rome Statute. Indeed, the personal interests of victims may also be affected by measures taken
for the protection and privacy of victims and witnesses and the preservation of evidence. Article 57(3) (c) of the
Rome Statute empowers the Pre-Trial Chamber to provide for such measures, where necessary. In respect of
protective measures, the personal interests of victims seem self-evident when the Court decides to take or to
deny such measures. Accordingly, views and concerns by relevant victims could also be submitted in the context
of such proceedings. This interpretation is further supported by rules 87 and 88 of the Rules of Procedure and
Evidence which provide for the possibility for victims to request protective measures or special measures. With
respect to the preservation of evidence, the risk that evidence might disappear, be destroyed or otherwise
deteriorate, and therefore cease to be available or useful in the context of the investigation and prosecution
of the relevant crimes, represents a major concern for victims. The Rome Statute provides for a mechanism
to address such risk, in particular by providing for a procedure aimed at preserving a “unique investigative
opportunity” under article 56, which may be triggered by a request of the Prosecutor or at the initiative of the
Pre-Trial Chamber. Nothing in the Statute prevents the Chamber from requesting victims to present their views
and concerns with regards to this matter.

Finally, rule 93 of the Rules of Procedure and Evidence provides that the Court may not only seek the views of
“[vlictims or their legal representatives participating pursuant to rules 89 to 91 on any issue”, but also “[t]he views
of other victims”. This provision was drafted as a compromise between those delegations who advocated for a
more extensive participation of victims throughout the proceedings, and those who favoured a more restrictive
approach. The formulation of rule 93 allows for a broad interpretation of the terms “other victims” which may
be interpreted as any victim in the framework of article 68(3) of the Rome Statute.

In order to be able to participate effectively and taking into account the complexity of the proceedings before
the Court, victims are free to choose their counsel provided that he or she meets the criteria of 10 years of
professional experience in criminal proceedings whether as a judge, prosecutor, advocate or in other similar
capacity, speaks one of the working languages of the Court, has not been convicted for a criminal offence;
and has not been subject to disciplinary proceedings in his or her country of residence. Given the potentially
high number of victims seeking participation in the proceedings, the Court may invite them to be represented
collectively. In this case, the Chamber and the Registrar ensure that the specific interests of each victim are
taken into consideration and that any conflict of interest is avoided. When a victim or a group of victims cannot
afford to pay the costs of legal representation, they may seek legal assistance paid by the Court. Victims can also
be represented by the Office of Public Counsel for Victims.

Rule 9o of the Rules of Procedure and Evidence

Legal representatives of victims

“1. A victim shall be free to choose a legal representative.

2. Where there are a number of victims, the Chamber may, for the purposes of ensuring the effectiveness of the
proceedings, request the victims or particular groups of victims, if necessary with the assistance of the Registry, to
choose a common legal representative or representatives. In facilitating the coordination of victim representation, the
Registry may provide assistance, inter alia, by referring the victims to a list of counsel, maintained by the Registry,
or suggesting one or more common legal representatives.

3. If the victims are unable to choose a common legal representative or representatives within a time limit that the
Chamber may decide, the Chamber may request the Registrar to choose one or more common legal representatives.

4. The Chamber and the Registry shall take all reasonable steps to ensure that in the selection of common legal
representatives, the distinct interests of the victims, particularly as provided in article 68, paragraph 1, are
represented and that any conflict of interest is avoided.

5. A victim or group of victims who lack the necessary means to pay for a common legal representative chosen by the
Court may receive assistance from the Registry, including, as appropriate, financial assistance.

6. A legal representative of a victim or victims shall have the qualifications set forth in rule 22, sub-rule 1”.

An Introduction to the International Criminal Court and the Role of Victims | The International Criminal Courrt and Victims

Legal representatives of victims attend the hearings before the Court. However, modalities of participation are
decided upon by the relevant Chamber.

In accordance with rule 91(3) of the Rules of Procedure and Evidence, legal representatives of victims have
to be authorised by the relevant Chamber if they wish to question a witness, an expert or the accused. These
restrictions on questioning do not apply during the phase of the proceedings dealing with reparations of the
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harm suffered by the victim, in accordance with rule 91(4) of the Rules of Procedure and Evidence.

Rule 91 of the Rules of Procedure and Evidence

Participation of legal representatives in the proceedings

“1. A Chamber may modify a previous ruling under rule 89.

2. A legal representative of a victim shall be entitled to attend and participate in the proceedings in accordance
with the terms of the ruling of the Chamber and any modification thereof given under rules 89 and 90. This shall
include participation in hearings unless, in the circumstances of the case, the Chamber concerned is of the view that
the representative’s intervention should be confined to written observations or submissions. The Prosecutor and the
defence shall be allowed to reply to any oral or written observation by the legal representative for victims.

3. (a) When a legal representative attends and participates in accordance with this rule, and wishes to question a
witness, including questioning under rules 67 and 68, an expert or the accused, the legal representative must make
application to the Chamber. The Chamber may require the legal representative to provide a written note of the
questions and in that case the questions shall be communicated to the Prosecutor and, if appropriate, the defence,
who shall be allowed to make observations within a time limit set by the Chamber.

(b) The Chamber shall then issue a ruling on the request, taking into account the stage of the proceedings, the rights
of the accused, the interests of witnesses, the need for a fair, impartial and expeditious trial and in order to give
effect to article 68, paragraph 3. The ruling may include directions on the manner and order of the questions and the
production of documents in accordance with the powers of the Chamber under article 64. The Chamber may, if it
considers it appropriate, put the question to the witness, expert or accused on behalf of the victim’s legal representative.
4. For a hearing limited to reparations under article 75, the restrictions on questioning by the legal representative set
forth in sub-rule 2 shall not apply. In that case, the legal representative may, with the permission of the Chamber
concerned, question witnesses, experts and the person concerned”.

Legal representatives enjoy the same prerogatives and have the same obligations as counsel for the Defence. Thus,
the provisions on counsel issues in the legal texts of the Court apply to all counsel appearing before the Court.

3.  Modalities of participation of victims in proceedings before the Court

The legal instruments of the Court are not explicit in detailing the modalities of victims” participation in the
proceedings. According to rule 89(1) of the Rules of Procedure and Evidence, “[t]he Chamber shall [...] specify
the proceedings and manner in which participation is considered appropriate”. Moreover, article 68(3) of the Rome
Statute specifies that “[w]here the personal interests of victims are affected, the Court shall permit their views and
concerns to be presented and considered at stages of the proceedings determined to be appropriate by the Court and in a
manner which is not prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial”.

A more systematic scrutiny of the Rome Statute and of the Rules of Procedure and Evidence enables to clarify
the framework in which victims can exercise their right to participate in the proceedings before the Court.
Indeed, victims may, through their legal representatives:

o Attend and participate in the hearings before the Court “[u]nless, in the circumstances of the case, the
Chamber concerned is of the view that the representative’s intervention should be confined to written observations
or submissions” pursuant to rule 91(2) of the Rules of Procedure and Evidence;

. Make opening and closing statements in accordance with rule 89(1) of the Rules of Procedure and
Evidence;
° Present their views and concerns pursuant to article 68(3) of the Rome Statute and rule 89 of the Rule

of Procedure and Evidence;

o Make representations in writing to a Pre-Trial Chamber in relation to a request for authorisation of an
investigation pursuant to article 15(3) of the Rome Statute and rule 50(3) of the Rules of Procedure and
Evidence;

o Submit observations in proceedings dealing with a challenge to the jurisdiction of the Court or the

admissibility of a case in accordance with article 19(3) of the Rome Statute;

o Request a Chamber to order measures to protect their safety, psychological well-being, dignity and
privacy in accordance with article 68(1) of the Rome Statute and rule 87(1) of the Rules of Procedure
and Evidence; and

o Request a Chamber to order special measures in accordance with article 68(1) of the Rome Statute and
rule 88(1) of the Rules of Procedure and Evidence.
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The victims’ ability to participate in the proceedings before the Court, to make observations or representations is
made possible by the fact that victims or their legal representatives shall receive notification of the proceedings
at stake and of relevant decisions and materials pursuant to rule 92 of the Rules of Procedure and Evidence.
This obligation binding on the Registrar and the Prosecutor is also reaffirmed in the framework of specific rights
granted to victims in the proceedings before the Court.
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4. Reparations of the harm suffered

Traditionally, the harm suffered by victims in the course of an armed conflict was, in the best case, taken into
account through the payment of war indemnities to the Government of their country of origin, the State acting
supposedly on behalf of its nationals.

Despite the numerous conflicts of the second half of the 20* century, it is only in 1991 that a compensation
system for victims of war by the State at fault was created. Indeed, in the aftermath of the Gulf War, the Security
Council set up a Commission to deal with requests originating from the occupation of Kuwait and to decide on
their compensation.

Nowadays it is however recognised that victims of international crimes may claim reparations for the harm
suffered. Indeed, in December 2005, the UN General Assembly adopted Resolution 60/147 which points
out that victims are entitled to the following forms of reparations: restitution, compensation, rehabilitation,
satisfaction and guarantees of non-repetition, also known as the Van Boven Principles.

The Statute of the Court provides for the possibility of reparations to victims.

Article 75 of the Rome Statute

Reparations to victims

“1. The Court shall establish principles relating to reparations to, or in respect of, victims, including restitution,
compensation and rehabilitation. On this basis, in its decision the Court may, either upon request or on its own
motion in exceptional circumstances, determine the scope and extent of any damage, loss and injury to, or in respect
of, victims and will state the principles on which it is acting.

2. The Court may make an order directly against a convicted person specifying appropriate reparations to, or in
respect of, victims, including restitution, compensation and rehabilitation. Where appropriate, the Court may order
that the award for reparations be made through the Trust Fund provided for in article 79.

3. Before making an order under this article, the Court may invite and shall take account of representations from or
on behalf of the convicted person, victims, other interested persons or interested States.

4. In exercising its power under this article, the Court may, after a person is convicted of a crime within the
jurisdiction of the Court, determine whether, in order to give effect to an order which it may make under this article,
it is necessary to seek measures under article 93, paragraph 1.

5. A State Party shall give effect to a decision under this article as if the provisions of article 109 were applicable to
this article.

6. Nothing in this article shall be interpreted as prejudicing the rights of victims under national or international law” .

Compensation can be paid directly by the convicted person or through the Trust Fund for Victims, which
is funded by the proceeds of confiscated goods and complemented by voluntary contributions. Moreover,
rule 97 of the Rules of Procedure and Evidence makes clear that awards for reparations can be made on an
individual basis, on a collective basis or both. It also specifies that the Court itself evaluates the extent of any
damage, loss or injury of the victim, if necessary appointing experts to assist it, and may invite victims or their
legal representatives to make observations on the experts'reports.

The Court can also award reparations on its own initiative. Should this be the case, it shall inform the accused
and the victims as far as possible. The Court is placed under an obligation to give publicity, as widely as possible,
to the reparations proceedings, seeking the cooperation of States Parties if appropriate, in order for the highest
number of victims to be able to make requests. If the number of victims is very important, the Court can
consider that reparations on a collective basis are more appropriate and hence decide that the product of the
award for reparations against the convicted person be deposited with the Trust Fund for Victims.

Rule 97 of the Rules of Procedure and Evidence

Assessment of reparations

“1. Taking into account the scope and extent of any damage, loss or injury, the Court may award reparations on an
individualized basis or, where it deems it appropriate, on a collective basis or both.

2. At the request of victims or their legal representatives, or at the request of the convicted person, or on its own
motion, the Court may appoint appropriate experts to assist it in determining the scope, extent of any damage, loss
and injury to, or in respect of victims and to suggest various options concerning the appropriate types and modalities
of reparations. The Court shall invite, as appropriate, victims or their legal representatives, the convicted person as
well as interested persons and interested States to make observations on the reports of the experts.

3. In all cases, the Court shall respect the rights of victims and the convicted person”.

An Introduction to the International Criminal Court and the Role of Victims | The International Criminal Courrt and Victims

These provisions constitute a true novelty considering that the ad hoc Tribunals were only endowed with a very
limited mandate in relation to reparations awards: pursuant to article 24(3) of the ICTY Statute and 23(3) of the
ICTR Statute, these tribunals may “[i]n addition to imprisonment, [...] order the return of any property and proceeds
acquired by criminal conduct, including by means of duress, to their rightful owners”. In addition, like the ad hoc
Tribunals, the Special Tribunal for East-Timor and the Special Tribunal for Sierra Leone could not issue awards
for reparations, even though their statutes were largely inspired by the Rome Statute.
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5. The Trust Fund for Victims

The Trust Fund for Victims (the “Trust Fund”) was established in September 2002 by the Assembly of States
Parties and complements the reparations functions of the Court. It is independent from the Court and is
supervised by a Board of Directors. The Court may ask the Trust Fund to help implementing reparations awards
ordered against convicted persons in accordance with article 75 of the Rome Statute. The Trust Fund can also
play an important role in granting reparations awards to victims in case of collective awards or where it is
impossible to award compensation to each victim on an individual basis.

Article 79 of the Rome Statute

Trust Fund

“1. A Trust Fund shall be established by decision of the Assembly of States Parties for the benefit of victims of crimes
within the jurisdiction of the Court, and of the families of such victims.

2. The Court may order money and other property collected through fines or forfeiture to be transferred, by order of
the Court, to the Trust Fund.

3. The Trust Fund shall be managed according to criteria to be determined by the Assembly of States Parties”.

The Trust Fund may also use the contributions it receives to finance projects for the benefit of victims and their
families. The funds collected come from two main sources: firstly, funds collected through fines, forfeiture
and awards of reparations ordered by the Court against convicted persons; secondly funds collected through
voluntary contributions made by governments, international organisations and individuals.

Rule 98 of the Rules of Procedure and Evidence

Trust Fund

“1. Individual awards for reparations shall be made directly against a convicted person.

2. The Court may order that an award for reparations against a convicted person be deposited with the Trust Fund
where at the time of making the order it is impossible or impracticable to make individual awards directly to each
victim. The award for reparations thus deposited in the Trust Fund shall be separated from other resources of the
Trust Fund and shall be forwarded to each victim as soon as possible.

3. The Court may order that an award for reparations against a convicted person be made through the Trust Fund
where the number of the victims and the scope, forms and modalities of reparations makes a collective award more
appropriate.

4. Following consultations with interested States and the Trust Fund, the Court may order that an award for
reparations be made through the Trust Fund to an intergovernmental, international or national organization
approved by the Trust Fund.

5. Other resources of the Trust Fund may be used for the benefit of victims subject to the provisions of article 79”.

The Trust Fund reports annually to the Assembly of States Parties which makes recommendations as to the best
possible financial management of the resources.

6.  The right of victims and witnesses to protection

The principles relating to the protection of victims and witnesses should not be viewed as a novelty of the Rome
Statute. Indeed, they also exist in the Statutes of the ad hoc Tribunals, as well as in their respective Rules of
Procedure and Evidence. Article 68 of the Rome Statute is the central article relating to the protection of victims
and witnesses.

Article 68 of the Rome Statute

Protection of the victims and witnesses and their participation in the proceedings

“1. The Court shall take appropriate measures to protect the safety, physical and psychological well-being, dignity
and privacy of victims and witnesses. In so doing, the Court shall have regard to all relevant factors, including
age, gender as defined in article 7, paragraph 3, and health, and the nature of the crime, in particular, but not
limited to, where the crime involves sexual or gender violence or violence against children. The Prosecutor shall take
such measures particularly during the investigation and prosecution of such crimes. These measures shall not be
prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial.

2. As an exception to the principle of public hearings provided for in article 67, the Chambers of the Court may, to
protect victims and witnesses or an accused, conduct any part of the proceedings in camera or allow the presentation
of evidence by electronic or other special means. In particular, such measures shall be implemented in the case of a
victim of sexual violence or a child who is a victim or a witness, unless otherwise ordered by the Court, having regard
to all the circumstances, particularly the views of the victim or witness.

[...]".
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“5. Where the disclosure of evidence or information pursuant to this Statute may lead to the grave endangerment of
the security of a witness or his or her family, the Prosecutor may, for the purposes of any proceedings conducted prior
to the commencement of the trial, withhold such evidence or information and instead submit a summary thereof.
Such measures shall be exercised in a manner which is not prejudicial to or inconsistent with the rights of the accused
and a fair and impartial trial. [...]".

Protective measures for victims and witnesses are of utmost importance in order to encourage them to
communicate with the Court and testify without endangering their security. However, these measures cannot
be applied in a manner that is prejudicial to or inconsistent with the rights of the suspect or accused and a fair
and impartial trial. Article 43(6) of the Rome Statute provides for the creation of a Victims and Witnesses Unit
within the Registry in order to assist and advise victims and witnesses, as well as Chambers and participants
on protective measures and security arrangements. This Unit is the only one expressly mentioned in the Rome
Statute with regard to protection. The protection also extends to persons who are at risk on account of testimony
given by a person, e.g. family members of witnesses; and generally to persons at risk because of their interaction
with the Court.

Article 43(6) of the Rome Statute

The Registry

“6. The Registrar shall set up a Victims and Witnesses Unit within the Registry. This Unit shall provide, in
consultation with the Office of the Prosecutor, protective measures and security arrangements, counselling and other
appropriate assistance for witnesses, victims who appear before the Court, and others who are at risk on account of
testimony given by such witnesses. The Unit shall include staff with expertise in trauma, including trauma related
to crimes of sexual violence” .

Chambers “may order measures to protect a victim, a witness or another person at risk on account of testimony given by
awitness” or measures aimed at facilitating the testimony of witnesses or the appearance of victims before them.

Rule 87 of the Rules of Procedure and Evidence
Protective measures

“1. Upon the motion of the Prosecutor or the defence or upon the request of a witness or a victim or his or her legal
representative, if any, or on its own motion, and after having consulted with the Victims and Witnesses Unit, as
appropriate, a Chamber may order measures to protect a victim, a witness or another person at risk on account
of testimony given by a witness pursuant to article 68, paragraphs 1 and 2. The Chamber shall seek to obtain,
whenever possible, the consent of the person in respect of whom the protective measure is sought prior to ordering
the protective measure.

2. A motion or request under sub-rule 1 shall be governed by rule 134, provided that:

(a) Such a motion or request shall not be submitted ex parte;

(b) A request by a witness or by a victim or his or her legal representative, if any, shall be served on both the
Prosecutor and the defence, each of whom shall have the opportunity to respond;

(c) A motion or request affecting a particular witness or a particular victim shall be served on that witness or victim or
his or her legal representative, if any, in addition to the other party, each of whom shall have the opportunity to respond;
(d) When the Chamber proceeds on its own motion, notice and opportunity to respond shall be given to the Prosecutor
and the defence, and to any witness or any victim or his or her legal representative, if any, who would be affected
by such protective measure; and

(e) A motion or request may be filed under seal, and, if so filed, shall remain sealed until otherwise ordered by a
Chamber. Responses to motions or requests filed under seal shall also be filed under seal.

3. A Chamber may, on a motion or request under sub-rule 1, h old a hearing, which shall be conducted in camera,
to determine whether to order measures to prevent the release to the public or press and information agencies, of the
identity or the location of a victim, a witness or other person at risk on account of testimony given by a witness by
ordering, inter alia:

(a) That the name of the victim, witness or other person at risk on account of testimony given by a witness or any
information which could lead to his or her identification, be expunged from the public records of the Chamber;

(b) That the Prosecutor, the defence or any other participant in the proceedings be prohibited from disclosing such
information to a third party;

(c) That testimony be presented by electronic or other special means, including the use of technical means enabling
the alteration of pictures or voice, the use of audio-visual technology, in particular videoconferencing and closed-
circuit television, and the exclusive use of the sound media;

(d) That a pseudonym be used for a victim, a witness or other person at risk on account of testimony given by a
witness; or

(e) That a Chamber conduct part of its proceedings in camera”.

An Introduction to the International Criminal Court and the Role of Victims | The International Criminal Courrt and Victims
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Rule 88 of the Rules of Procedure and Evidence

Special measures

“1. Upon the motion of the Prosecutor or the defence, or upon the request of a witness or a victim or his or her legal
representative, if any, or on its own motion, and after having consulted with the Victims and Witnesses Unit, as
appropriate, a Chamber may, taking into account the views of the victim or witness, order special measures such
as, but not limited to, measures to facilitate the testimony of a traumatized victim or witness, a child, an elderly
person or a victim of sexual violence, pursuant to article 68, paragraphs 1 and 2. The Chamber shall seek to obtain,
whenever possible, the consent of the person in respect of whom the special measure is sought prior to ordering that
measure.

2. A Chamber may hold a hearing on a motion or a request under sub-rule 1, if necessary in camera or ex parte,
to determine whether to order any such special measure, including but not limited to an order that a counsel, a legal
representative, a psychologist or a family member be permitted to attend during the testimony of the victim or the
witness.

3. For inter partes motions or requests filed under this rule, the provisions of rule 87, sub-rules 2 (b) to (d), shall
apply mutatis mutandis.

4. A motion or request filed under this rule may be filed under seal, and if so filed shall remain sealed until otherwise
ordered by a Chamber. Any responses to inter partes motions or requests filed under seal shall also be filed under
seal.

5. Taking into consideration that violations of the privacy of a witness or victim may create risk to his or her
security, a Chamber shall be vigilant in controlling the manner of questioning a witness or victim so as to avoid any
harassment or intimidation, paying particular attention to attacks on victims of crimes of sexual violence”.

Finally, it has to be noted that some persons may enjoy a dual status. Indeed, a victim may also be called as a
witness by the Prosecution, the Defence or a Legal Representative.
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3. Creation and functions of the Office of Public Counsel for
Victims

The purpose behind the establishment of the Office of Public Counsel for Victims (the “OPCV”) is to provide
support and assistance to victims and legal representatives of victims, pursuant to regulations 80 and 81 of the
Regulations of the Court.

Regulation 8o of the Regulations of the Court

Appointment of legal representatives of victims by a Chamber

“1. A Chamber, following consultation with the Registrar, may appoint a legal representative of victims where the
interests of justice so require. The Chamber may appoint counsel from the Office of Public Counsel for victims as
defined in regulation 81, sub-regulation 3.

2. The Registrar shall consult any prospective appointee prior to his or her appointment”.

Regulation 81 of the Regulations of the Court

Office of Public Counsel for Victims

“1. The Registrar shall establish and develop an Office of Public Counsel for victims for the purpose of providing
assistance as described in sub-regulation 4.

2. The Office of Public Counsel for victims shall fall within the remit of the Registry solely for administrative
purposes, in accordance with article 43, paragraph 2, and it shall function in its substantive work as a wholly
independent office. Counsel and assistants within the Office shall act independently.

3. The Office of Public Counsel for victims shall include at least one counsel who has ten years’ experience as
described in regulation 67, sub-regulation 1, and who fulfils the requirements for inclusion in the list of counsel. The
Office shall include assistants as referred to in regulation 68.

4. The tasks of the Office of Public Counsel for victims shall include:

(a) Providing general support and assistance to the legal representative of victims and to victims, including legal
research and advice and, on the instruction or with the leave of the Chamber, advising on and assisting with the
detailed factual circumstances of the case;

(b) Appearing, on the instruction or with the leave of the Chamber, in respect of specific issues;

(c) Advancing submissions, on the instruction or with the leave of the Chamber, in particular prior to the submission
of victims’ applications to participate in the proceedings, when applications pursuant to rule 89 are pending, or when
a legal representative has not yet been appointed;

(d) Acting when appointed under regulation 73 or regulation 80; and

(e) Representing a victim or victims throughout the proceedings, on the instruction or with the leave of the Chamber,
when this is in the interests of justice.

5. The Office of Public Counsel for victims shall ensure that counsel with at least ten years’ experience is appointed
when the Office is required to act as a legal representative”.

The Office of Public Counsel for Victims was established on 19 September 2005.

Since its inception in September 2005, the Office has provided assistance to external counsel in all situations
and cases before the Court. Said support has included the provision of legal advice and research, as well as
the appearence at hearings on their behalf. Furthermore, the duty to provide support and assistance to victims
has included direct legal representation in the proceedings. In this regard, Chambers have adopted a practice
whereby the Office is appointed as legal representative for unrepresented applicants and, to some extent, for
victims participating in the proceedings. The Office has been appointed to represent victims participating at
different stages of the proceedings, including at the pre-trial, trial and reparations stage. The involvement of
the Office in multiple situations and cases, and in different capacities, has allowed its staff to gain specific and
extensive experience on victims issues, including the handling of high number of victims given the simultaneous
assignment to several proceedings.

In accordance with regulation 81(2) of the Regulations of the Court, the Office functions as an independent
office. Accordingly, its members do not receive instructions from anybody in relation to the fulfillment of their
mandate. Therefore, the Office falls within the Registry solely for administrative purposes. This independence
is a prerequisite for carrying out the mandate of assisting legal representatives of victims and assisting and
representing victims. It allows the Office to work without being subjected to pressure of any kind and preserves
the privileged relationship between victims and their counsel. As a consequence, in the performance of their
mandate, members of the Office are bound by the Code of Professional Conduct for Counsel before the ICC.
In performing its tasks, the Office takes into account concerns relating to the security and safety of victims, and
endeavours to respect the will of victims, as well as the language spoken by them and the specificities related
to gender and children issues.

As part of its related role of representing the general interests of victims and raising the awareness on victims’
rights and prerogatives under the Rome Statute and the Rules of Procedure and Evidence, the Office is involved
in outreach activities for members of the judiciary, the legal profession and civil society in countries where
investigations and/or cases are ongoing, as well as in other countries. The Office’s members also participate in

An Introduction to the International Criminal Court and the Role of Victims | Creation and Functions of the Office of Public Counsel for Victims

Representing Victims before the International Criminal Court
A Manual for legal representatives
The Office of Public Counsel for Victims

33



publications and in several conferences and seminars on victims’ issues.

The Office has managed to promote numerous goals that champion victims’ rights in international criminal
law, including:

i) Facilitating the process by which victims, through their participation before the Court, can “tell their
story” and have a recognised voice in the proceedings;

ii) Contributing to the general perception by victims of their ability to influence the proceedings before
the Court by actively responding to any requests for information and by helping them navigate the
procedural steps required for their participation, thereby promoting their sense of empowerment;

iii) Legally advocating for victims’ rights to hold the dual status of victims and witnesses before the Court,
thereby promoting their sense of dignity as a witness while at the same time contributing to meeting
their need for international recognition as victim of crimes within the jurisdiction of the Court; and

iv) Paving the way for victims’ rights in international criminal law through its active advocacy in the
proceedings.
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1. Victims’ participation in the proceedings

Article 68(3) of the Rome Statute
Rule 85 of the Rules of Procedure and Evidence

1.  The notion of personal interests under article 68(3) of the Rome Statute

The Statute grants victims an independent voice and role in the proceedings before the Court and accordingly,
such independence should be preserved, including vis-a-vis the Prosecutor, so that victims can present their
interests.

See No. ICC-01/04-101-tEN-Corr, Pre-Trial Chamber I, 17 January 2006, para. 51. See also No. ICC-02/04-
01/05-155, Pre-Trial Chamber II (Single Judge), 9 February 2007, p. 4.

The Chambers considers that the personal interests of victims are affected in general at the investigation stage,
since the participation of victims during this phase can serve to clarify the facts, to punish the perpetrators of
crimes and to request reparations for the harm suffered.

See No. ICC-01/04-101-tEN-Corr, Pre-Trial Chamber I, 17 January 2006, para. 63. See also No. ICC-01/04-
01/07-357, Pre-Trial Chamber I (Single Judge), 2 April 2008, p. 7.

Any determination by the Appeals Chamber of whether the personal interests of victims are affected in relation
to a particular appeal requires careful consideration on a case-by-case basis. Indeed, according to the Appeals
Chamber, an assessment will need to be made in each case as to whether the interests asserted by victims do
not, in fact, fall outside their personal interests and belong instead to the role assigned to the Prosecutor. Even
when the personal interests of victims are affected within the meaning of article 68(3) of the Statute, the Court is
still required, by the express terms of that article, to determine that it is appropriate for their views and concerns
to be presented at that stage of the proceedings and to ensure that any participation occurs in a manner which
is not prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial.
See No. ICC-01/04-01/06-925 OA8, Appeals Chamber, 13 June 2007, para. 28. See also, No. ICC-01/04-
01/06-824 OA7, Appeals Chamber, 13 February 2007, para. 39; No. ICC-01/04-01/06-1335 OA9 OA10,
Appeals Chamber, 16 May 2008, paras. 34-36; No. ICC-01/05-01/08-566 OA2, Appeals Chamber, 20 October
2009, paras. 15-17; No. ICC-01/04-01/06-2205 OA15 OA16, Appeals Chamber, 8 December 2009, paras.
34-36 and No. ICC-01/04-01/10-509 OA4, Appeals Chamber, 2 April 2012, para. 9.

The paramount criterion for participation to be allowed is that the “personal interests” of the applicant victims
have to be affected. This requirement is met whenever a victim applies for participation in proceedings following
the issuance of a warrant of arrest or of a summons to appear (i.e. in a case). That the personal interests of
a victim are affected in respect of proceedings relating to the very crime in which that victim was allegedly
involved seems entirely in line with the nature of the Court as judicial institution with a mission to end impunity
for the most serious crimes.

See No. ICC-02/04-101, Pre-Trial Chamber II (Single Judge), 10 August 2007, paras. 9-10.

Specifying the nature and scope of the proceedings in which victims may participate in the context of a situation,
prior to, and/or irrespective of, a case, is critical to ensuring the predictability of proceedings and ultimately the
certainty and effectiveness of victims’ participation.

See No. ICC-02/04-101, Pre-Trial Chamber II (Single Judge), 10 August 2007, para. 88.

That the “personal interests” of victims may be affected by the adoption of, or the failure to adopt, measures
bearing upon their security and privacy appears hardly debatable. Accordingly, it would be consistent with
article 68, paragraph 3, and therefore appropriate for victims (specifically those victims who may be affected
by the measures in question) to be authorised to present their “views and concerns” for these purposes even
prior to and irrespective of their being granted victim status in a given case. In particular, participation within
this context may take the form of authorisation to provide their point of view whenever the Pre-Trial Chamber
considers the adoption of protective measures on its own and considers it appropriate that victims potentially
affected by such measures should submit their views. Moreover, since failure to adopt protective measures may
affect the victims’ fundamental interest in the protection of their security, it is the view of the Single Judge that
victims in the context of a situation should be allowed to submit requests aimed at obtaining the adoption of
such measures by the Pre-Trial Chamber.

See No. ICC-02/04-101, Pre-Trial Chamber II (Single Judge), 10 August 2007, para. 98.
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The assessment of the personal interests of the victims in specific proceedings taking place during the
investigation of a situation and the pre-trial stage of a case is only to be conducted for the determination of the
specific set of procedural rights attached to the procedural status of victim.

See No. ICC-02/05-111-Corr, Pre-Trial Chamber I (Single Judge), 14 December 2007, para. 13.
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The participation of victims in the proceedings is not limited to an interest in receiving reparations and their
personal interests are self-evidently not limited to reparations issues.

See No. ICC-01/04-01/06-1119, Trial Chamber I, 18 January 2008, para. 98.

The question of whether “personal interests” are affected is necessarily fact-dependent. The Trial Chamber
will though assess whether the interests of the victims relate to the prosecution’s summary of presentation
of evidence and it will be assisted in this by the report on the applications submitted to it by the Victims
Participation and Reparation Section in accordance with regulation 86 of the Regulations of the Court.

See No. ICC-01/04-01/06-1119, Trial Chamber I, 18 January 2008, para. 102.

The victims’ core interest in the determination of the facts, the identification of those responsible and the
declaration of their responsibility is at the root of the well-established right to the truth for the victims of serious
violations of human rights.

See No. ICC-01/04-01/07-474, Pre-Trial Chamber I (Single Judge), 13 May 2008, para. 32.

When the right to truth is to be satisfied through criminal proceedings, victims have a central interest in that
the outcome of such proceedings: (i) bring clarity about what indeed happened; and (ii) close possible gaps
between the factual findings resulting from the criminal proceedings and the actual truth.

The issue of guilt or innocence of persons prosecuted before this Court is not only relevant, but also affects the
very core interests of those granted the procedural status of victim in any case before the Court insofar as this
issue is inherently linked to the satisfaction of their right to the truth.

The victims’ central interest in the search for the truth can only be satisfied if (i) those responsible for perpetrating
the crimes for which they suffered harm are declared guilty; and (ii) those not responsible for such crimes are
acquitted, so that the search for those who are criminally liable can continue.

[

The interests of victims go beyond the determination of what happened and the identification of those
responsible, and extend to securing a certain degree of punishment for those who are responsible for
perpetrating the crimes for which they suffered harm.

These interests — namely the identification, prosecution and punishment of those who have victimized them
by preventing their impunity — are at the root of the well established right to justice for victims of serious
violations of human rights, which international human rights bodies have differentiated from the victims’ right
to reparations.

[-]

Victims have a central interest in criminal proceedings in that the outcome of such proceedings lead to the
identification, prosecution and punishment of those who have victimized them.

The issue of the guilt or innocence of the persons charged before this Court is not only relevant, but it also
affects the core interest of those granted the procedural status of victim in any case before the Court, because
this issue is closely linked to the satisfaction of their right to justice.

The personal interests of victims are affected by the outcome of the pre-trial stage of a case insofar as this is
an essential stage of the proceedings which aims to determine whether there is sufficient evidence providing
substantial grounds to believe that the suspects are responsible for the crimes with which they have been
charged by the Prosecution.

[-]

The analysis of whether victims’ personal interests are affected under article 68(3) of the Statute is to be
conducted in relation to stages of the proceedings, and not in relation to each specific procedural activity or
piece of evidence dealt with at a given stage of the proceedings.

The pre-trial stage of a case is a stage of the proceedings in relation to which the analysis of whether victims’
personal interests are affected under article 68(3) of the Statute is to be conducted.

The interests of victims are affected at this stage of the proceedings [pre-trial stage of a case] since this is an
essential stage of the proceedings which aims to determine whether there is sufficient evidence providing
substantial grounds to believe that the suspects are responsible for the crimes included in the Prosecution
Charging Document, and consequently: 1. this is an appropriate stage of the proceeding for victim participation
in all cases before the Court; 2. there is no need to review this finding each time a new case is initiated before
the Court; 3. a procedural status of victim exists at the pre-trial stage of any case before the Court.

See No. ICC-01/04-01/07-474, Pre-Trial Chamber I (Single Judge), 13 May 2008, paras. 32, 34-36, 38-39,

41-43, and 45. See also, No. ICC-01/04-444, Pre-Trial Chamber I (Single Judge), 6 February 2008, pp. 8 and

10, and No. ICC-02/05-121, Pre-Trial Chamber I (Single Judge), 6 February 2008, p. 6.
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The object and purpose of article 68(3) of the Statute and rules 91 and 92 of the Rules is to provide victims with
ameaningful role in the criminal proceedings before the Court (including at the pre-trial stage of a case) so that
they can have a substantial impact in the proceedings.

See No. ICC-01/04-01/07-474, Pre-Trial Chamber I (Single Judge), 13 May 2008, para. 157.

In their application for participation in an interlocutory appeal, victims successfully demonstrated that their
personal interests were affected since they stood to lose rights that they had previously gained by way of their
victim status in the situation.

See No. ICC-01/04-503 OA4 OA5 OA6, Appeals Chamber, 30 June 2008, para. 97.

In order to be granted leave to express their “views and concerns” at the trial, the Statute requires that victims be
able to demonstrate that their personal interests are affected. Accordingly, where it is clear that an intervention
by a Legal Representative is not related to the personal interests of any of the victims represented by that
counsel, the Chamber cannot allow it.

The Chamber is mindful of the fact that there may be many such interests. In light of the information contained
in the applications for participation which have been submitted in this case, it notes that the victims are seeking
not only to obtain reparations, but that they also mention other grounds, such as seeking determination of the
truth concerning the events they experienced, or wishing to see the perpetrators of the crimes they suffered
being brought to justice.

Where victims seek reparations, the Chamber may consider exercising its discretion pursuant to regulation 56 of
the Regulations of the Court to hear witnesses and examine evidence. The Chamber is of the view that the only
legitimate interest the victims may invoke when seeking to establish the facts which are the subject of the
proceedings is that of contributing to the determination of the truth by helping the Chamber to establish what
exactly happened. They may do so by providing it with their knowledge of the background to the case or by
drawing its attention to relevant information of which it was not aware. In the latter case, the Chamber may
also deem it appropriate for a particular victim to testify in person.

See No. ICC-01/04-01/07-1788-tENG, Trial Chamber II, 22 January 2010, paras. 58-60.

The Chamber is of the view that the determination as to whether victims’ personal interests justify their
intervention or participation, whether, for instance, by presenting their views and concerns, asking questions
or merely attending hearings, requires that account is taken of a wide variety of issues which will include the
timing of the proposed participation, because different considerations may apply during the various stages of
the trial.

Against this background, the proper safeguard for the defence lies not in attempting to apply varying standards
or definitions to the concept of the victims” personal interests based on the party or participant calling a
particular witness, but instead in ensuring that the manner and the timing of the questioning is not prejudicial
to, or inconsistent with, the rights of the accused and a fair and impartial trial. This is a quintessentially
fact-based issue, which cannot be determined in advance, absent a detailed examination of the proposed
manner of questioning of all the participating victims who have applied to examine the witness in question.
The Chamber must take a global view for each witness, to ensure that the overall effect of the questioning by
victims does not undermine the rights of the accused and his fair and impartial trial.

See No. ICC-01/04-01/06-2340, Trial Chamber I, 11 March 2010, paras. 34-35. See also No. ICC-01/05-
01/08-807-Corr, Trial Chamber III, 30 June 2010, para. 25.

As regards the requirement that the personal interests of the victim be affected, as set out in article 68(3) of the
Statute, the Single Judge is of the view that the personal interests of victims may be affected by the outcome of
the Confirmation Hearing to the extent that it aims at either (i) confirming the charges against those responsible
for perpetrating the crimes which caused them to suffer harm; or (ii) declining to confirm the charges for those
not responsible for such crimes, so that the search for those who are criminally liable can continue.

See No. ICC-01/04-01/10-351, Pre-Trial Chamber I (Single Judge), 11 August 2011, para. 23.

The issues on appeal relate to the evaluation of evidence at the confirmation hearing and to the scope of
individual criminal responsibility under article 25(3)(d) of the Statute. The Prosecutor, by raising this appeal,
contends that the Pre-Trial Chamber’s erroneous findings on those issues materially affected the decision not
to confirm the charges against the suspect. If the Impugned Decision is upheld and subject to article 61(8) of
the Statute, the victims will not have an opportunity to present their views and concerns in the course of a trial
and will be prevented from seeking reparations before this Court. Therefore, the Appeals Chamber finds that
the victim’s personal interests are affected by this appeal.

See No. ICC-01/04-01/10-509 OA4, Appeals Chamber, 2 April 2012, para. 10.
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In addition, the Chamber is of the view that the attendance of the Legal Representatives is warranted, as items
to be dealt with at the July hearing and status conferences are relevant to the Request for a Temporary Stay of
the Proceedings as well as to the conduct of the proceedings as a whole. Therefore, the victims” interests may
be affected by certain items as set out in the Preliminary Agenda.

See No. ICC-02/05-03/09-366, Trial Chamber IV, 6 July 2012, para. 9.

The Single Judge notes that rule 59(1) of the Rules provides that the Registrar shall inform “the victims who
have already communicated with the Court in relation to that case or their legal representatives” of any challenge
to the admissibility of the case. Victims are entitled to submit observations with regard to a challenge to the
admissibility of the case, as laid down in article 19(3) of the Statute.

The Single Judge further considers that the interests of the victims who have communicated with the Court
in the present case are affected by the issue as to whether or not the case against the suspect is admissible.
Moreover, access to the requested material [related to the admissibility challenge] is not prejudicial to or
inconsistent with the rights of the suspect under article 67 of the Statute and to a fair and impartial trial.

See No. ICC-02/11-01/11-406, Pre-Trial Chamber I (Single Judge), 18 February 2013, paras. 8 and 10.

The Chamber recalls that it instructed the Legal Representative of Victims to file submissions for the purpose of
the review under article 60(3) of the Statute and who notified it (sic) of the scheduling of a hearing on detention.

The Chamber further notes that it has been previously considered at this Court that victims’ personal interests
are affected by decisions on detention. The Appeals Chamber has typically allowed victims to participate in
appeals of interim release given the subject matter and the desirability for the views of victims in appeals of this
nature to be heard. The Chamber considers that, in the case at hand, the requirements set out in article 68(3) of
the Statute are met. Victims” personal interests are affected by the present decision and the Chamber does not
consider that their participation, through the presentation of written and oral submissions, causes prejudice to
the rights of the accused or any way compromises the fairness or impartiality of the trial.

See No. ICC-02/11-01/11-718-Red, Trial Chamber I, 11 November 2014, paras. 67-68.

2. Appropriateness of the participation

The participation of victims during the investigation stage of a situation does not per se jeopardise the appearance
of integrity and objectivity of the investigation, nor is it inherently with basic considerations of efficiency and
security.

See No. ICC-01/04-101-tEN-Corr, Pre-Trial Chamber I, 17 January 2006, para. 57.

The Chamber is in a position to determine at its discretion the appropriateness of the stage of the proceedings
at which the views and concerns of the victims may be presented. When applicants are being afforded specific
protective measures, the Chamber considers that the effective exercise of procedural rights arising from the
granting of the status of victims with standing to participate in the proceedings would have the effect of
significantly increasing the risks to which the applicants are exposed.

See No. ICC-01/04-01/06-601, Pre-Trial Chamber I, 20 October 2006, pp. 10-11.

An interlocutory appeal is a separate and distinct stage of the proceedings and article 68(3) of the Rome
Statute places the Appeals Chamber under the obligation to determine whether the participation of victims
is appropriate. Therefore, the Appeals Chamber cannot be bound by a previous ruling since it only concerns a
determination as to whether it is appropriate for the victims to participate before a court of first instance. Hence
it would be impossible for the Pre-Trial Chamber to deem it to be appropriate for victims to participate in any
interlocutory appeal that may arise or to determine that their interests would be affected by that particular
interlocutory appeal. Accordingly, the Appeals Chamber reads regulation 86(8) of the Regulations of the Court
to be confined to the stage of the proceedings before the Chamber taking the decision referred to in the text
of the regulation. Moreover, the Appeals Chamber is of the view that regulation 86(6) of the Regulations
of the Court is subordinate to article 68(3) and that any other interpretation would intervene in violation of
article 68(3) of the Rome Statute.

See No. ICC-01/04-01/06-824 OA7, Appeals Chamber, 13 February 2007, para. 43.
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The Court’s discretion in determining the appropriateness of a victim’s participation has to be exercised against
the criterion of the existence of an impact on the personal interests of the applicant and this determination will
also depend upon the nature, scope of the proceeding as well as the personal circumstances of each victim.

See No. ICC-02/04-101, Pre-Trial Chamber II (Single Judge), 10 August 2007, para. 89.

The ability of victims to participate in interlocutory appeals lodged under article 82(1) (b) of the Rome Statute
is not automatic, but depends upon a determination by the Appeals Chamber that participation is appropriate.

See No. ICC-01/04-01/06-925 OAS, Appeals Chamber, 13 June 2007, para. 23.
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Once the Chamber has determined that the interests of victims are affected at a certain stage of the proceedings,
it will determine if participation in the manner requested is appropriate and consistent with the rights of the
defence to a fair and expeditious trial.

See No. ICC-01/04-01/06-1119, Trial Chamber I, 18 January 2008, para. 104.

The stipulation in article 68(3) that victim participation shall be permitted at stages of the proceedings
determined to be appropriate by the Court mandated a specific determination by the Appeals Chamber that
the participation of victims is appropriate in a particular interlocutory appeal under consideration. It follows
that an application from victims seeking leave to participate is required in order to enable the Appeals Chamber
appropriately to make that determination.

See No. ICC-01/04-503 OA4 OA5 OA6, Appeals Chamber, 30 June 2008, para. 36.

It is important to underscore that, as the Appeals Chamber has held, “even when the personal interests of victims
are affected within the meaning of article 68(3) of the Statute, the Court is still required, by the express terms of that
article, to determine that it is appropriate for their views and concerns to be presented at that stage of the proceedings
and to ensure that any participation occurs in a manner which is not prejudicial to or inconsistent with the rights of the
accused and a fair and impartial trial”.

See No. ICC-01/04-01/10-351, Pre-Trial Chamber I (Single Judge), 11 August 2011, para. 24.
3. Definition of victim

3.1. Interpretation of Rule 85 of the Rules of Procedure and Evidence

During the stage of investigation of a situation, the status of victim will be accorded to applicants who seem
to meet the definition of victims set out in rule 85 of the Rules of Procedure and Evidence in relation to the
situation in question.

See No. [CC-01/04-101-tEN-Corr, Pre-Trial Chamber I, 17 January 2006, para. 66.

Rule 85, sub-rule (a) of the Rules of Procedure and Evidence establishes four criteria that have to be met in
order to obtain the status of victim: the victim must be a natural person; he or she must have suffered harm; the
crime from which the harm ensued must fall within the jurisdiction of the Court; and there must be a causal link
between the crime and the harm suffered.

See No.ICC-01/04-101-tEN-Corr, Pre-Trial ChamberI, 17 January 2006, para. 79. See also
No. ICC-01/04-177, Pre-Trial Chamber I, 31 July 2006, p. 7, No.ICC-01/04-01/06-228, Pre-Trial
Chamber I, 28 July 2006, p. 7; No.ICC-01/04-01/06-601, Pre-Trial ChamberI, 20 October 2006, p. 9;
No. ICC-01/04-374, Pre-Trial ChamberI, 17 August 2007, para. 4; No.ICC-01/04-423-Corr, Pre-Trial
Chamber I (Single Judge), 31 January 2008, para. 36; No.ICC-02/04-01/05-282, Pre-Trial Chamber II
(Single Judge), 14 March 2008, para. 8 and No. ICC-01/04-01/07-357, Pre-Trial Chamber I (Single Judge),
2 April 2008, p. 8.

The criterion referred to in article 55(2) of the Rome Statute [“grounds to believe”], which constitutes the less
demanding criterion at the preliminary stage of the proceedings before the Court can be used to assess the
request for participation at that stage. Thus, the Applicants must demonstrate that there are grounds to believe
that they have suffered harm as a result of a crime within the jurisdiction of the Court, such crime having
allegedly been committed within the temporal and territorial limits of the relevant situation.

See No. ICC-01/04-101-tEN-Corr, Pre-Trial Chamber I, 17 January 2006, paras. 99-100.

The Single Judge will undertake such assessment (i.e. the merits of the applications) by analysing:

@ Whether the identity of the applicant as a natural person appears duly established;

(i) Whether the events described by each applicant constitute a crime within the jurisdiction of the Court;
(i) ~ Whether the applicant claims to have suffered harm; and
(

iv)  Most crucially, whether such harm appears to have arisen “as a result” of the event constituting a crime
within the jurisdiction of the Court.
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While points (i) and (iii) appear to be an analysis of fact since they essentially evaluate the adequacy of the
supporting evidence made available to the Chamber, points (ii) and (iv) also have to be assessed in light of the
relevant normative elements to be found in the Statute.

See No.ICC-02/04-101, Pre-Trial Chamber II (Single Judge), 10 August 2007, para. 12. See also
No. ICC-02/11-01/11-138, Pre-Trial Chamber I (Single Judge), 4 June 2012, para. 20.

The Statute does not set forth general rules on the basis of which the reliability of relevant elements is to be
assessed, except in respect of specific instances. Accordingly, in the absence of any such rules, the Chamber
has a broad discretion in assessing the soundness of a given statement or other piece of evidence. Such an
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assessment has to comply with the general principle of law that the burden of proof of elements supporting a
claim lies on the party making the claim.

The Single Judge will refrain from analysing the various theories on causality and will instead adopt a pragmatic,
strictly factual approach, whereby the alleged harm will be held as “resulting from” the alleged incident when
the spatial and temporal circumstances surrounding the appearance of the harm and the occurrence of the
incident seem to overlap, or at least to be compatible and not clearly inconsistent.

It is to be reasonably expected that victims will not necessarily or always be in a position to fully substantiate
their claim. It is also accepted as a general principle of law that “indirect proof” (i.e. inferences of fact and
circumstantial evidence) is admissible if it can be shown that the party bearing the burden of proof is hampered
by objective obstacles from gathering direct proof of a relevant element supporting his or her claim; the more so
when such indirect evidence appears to be based “on a series of facts linked together and leading logically to a single
conclusion”. The Single Judge will therefore assess each statement by applicant victims first and foremost on
the merits of its intrinsic coherence, as well as on the basis of information otherwise available to the Chamber.

See No. ICC-02/04-101, Pre-Trial Chamber II (Single Judge), 10 August 2007, paras. 13-15.

The Single Judge recalls that the applicants are only required to demonstratethat the elements established by
rule 85 of the Rules are met prima facie and that itsanalysis of the applications “will not consist in assessing the
credibility of the applicants’ statements or engaging in a process of corroboration stricto sensu” but “will therefore assess
each statement by applicant victims first and foremost on themerits of its intrinsic coherence, as well as on the basis of
information otherwise available to the Chamber” .
See No. ICC-02/05-111-Corr, Pre-Trial Chamber I (Single Judge), 14 December 2007, para. 5. See also,
No. ICC-02/05-110, Pre-Trial Chamber I (Single Judge), 3 December 2007, para. 8 and No. ICC-02/11-
01/11-138, Pre-Trial Chamber I (Single Judge), 4 June 2012, para. 21.

The Single Judge considers that at this stage of the proceedings (i.e. at the investigation stage), it is sufficient
for her to consider whether the applicants seeking to be granted the status of victims authorised to participate
in the proceedings at the investigation stage of the relevant situation have established that there are grounds
to believe that the harm they suffered is the result of a crime within the jurisdiction of the Court, and that the
crime was committed within the temporal, geographical and, as the case may be, personal parameters of the
said situation.

See No. ICC-01/04-423-Corr, Pre-Trial Chamber I (Single Judge), 31 January 2008, para. 4.

The result, self-evidently, is that two categories of victims can participate. First, “direct” victims: those whose
harm is the result of the commission of a crime within the jurisdiction of the Court. Second, “indirect victims”:
those who suffer harm as a result of the harm suffered by direct victims.

In light of the jurisprudence set out above, a causal link must exist between the crimes charged and the harm
alleged, both for direct and indirect victims. This is consistent with the approach of Pre-Trial Chamber I which
required evidence of a causal link between the harm suffered and the crimes contained in the arrest warrant
issued against the suspect, as a precondition of granting leave to participate. Indeed, the Appeals Chamber put
the matter beyond doubt when it found:
only victims who are victims of the crimes charged may participate in the trial proceedings pursuant to article 68(3)
of the Statute read with rule 85 and 89(1) of the Rules. Once the charges in a case against an accused have been
confirmed in accordance with article 61 of the Statute, the subject matter of the proceedings in that case is defined
by the crimes charged.

The need for this link is further underscored by rule 85(a) of the Rules which establishes:

Victims” means natural persons who have suffered harm as a result of the commission of any crime within the
jurisdiction of the Court.

The Appeals Chamber found, therefore, that for direct victims, a causal link must exist between the crimes
charged and the victims” harm: the injury, loss or damage suffered by natural persons must be a result of the
crimes confirmed against the accused. The direct victims of these crimes are the children below fifteen years of
age who were allegedly conscripted, enlisted or used actively to participate in hostilities by the militias under
the control of the accused within the time period confirmed by the Pre-Trial Chamber.

The offences with which the accused is charged (viz. conscripting, enlisting and using children under the
age of 15 to actively participate in hostilities) were clearly framed to protect the interests of children in this
age group against the backcloth of article 77(2) of Additional Protocol I to the Geneva Conventions, entitled
“Protection of children” and article 38 of the Convention on the Rights of the Child, which are each directed at
the protection of children. Criminalising the conscription, enlistment and use of children actively to participate
in hostilities affords children with additional safeguards, recognizing their vulnerability, and the Statute has in
those circumstances made them “direct victims” for these purposes.
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Indirect victims must establish that, as a result of their relationship with the direct victim, the loss, injury, or
damage suffered by the latter gives rise to harm to them. It follows that the harm suffered by indirect victims
must arise out of the harm suffered by direct victims, brought about by the commission of the crimes charged.
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Furthermore, the Appeals Chamber has determined that close personal relationships, such as those between
parents and children, are a precondition of participation by indirect victims. In the view of the Trial Chamber,
the harm suffered by these indirect victims may include the psychological suffering experienced as a result
of the sudden loss of a family member or the material deprivation that accompanies the loss of his or her
contributions.

Another situation which can serve as a basis for an application of an indirect victim to participate in the
proceedings is when a person intervenes to prevent one of the crimes alleged against the accused. Given that the
harm of the indirect victim must arise out of harm to the direct victim, the Chamber will need to investigate, if
necessary, whether the direct victim has suffered any “relevant” harm. However, on this issue, depending on the
individual facts, psychological harm to a direct victim may be inflicted once they become aware that an attempt
is being made to conscript, enlist or to use them actively to participate in hostilities. In these circumstances, the
loss, injury or damage suffered by the person intervening may be sufficiently linked to the direct victim’s harm
by the attempt to prevent the child from being further harmed as a result of a relevant crime.

Excluded from the category of “indirect victims”, however, are those who suffered harm as a result of the (later)
conduct of direct victims. The purpose of trial proceedings at the ICC, as stated by the Appeals Chamber, “[i]s
the determination of the guilt or innocence of the accused person of the crimes charged” and it is only victims “of the
crimes charged” who may participate in the trial proceedings pursuant to article 68(3), when read together with
rules 85 and 89(1). The charges confirmed against the accused in this case are confined to the conscription,
enlistment or use of children to participate actively in hostilities. Indirect victims, therefore, are restricted to
those whose harm is linked to the harm of the affected children when the confirmed offences were committed,
not those whose harm is linked to any subsequent conduct by the children, criminal or otherwise. Although a
factual overlap may exist between the use of the child actively to participate in hostilities and an attack by the
child on another, the person attacked by a child soldier is not an indirect victim for these purposes because his
or her loss is not linked to the harm inflicted on the child when the offence was committed.

See No. ICC-01/04-01/06-1813, Trial Chamber I, 8 April 2009, paras. 44-52.

The Chamber recalls the position of the Appeals Chamber, whereby “the notion of victim necessarily implies the
existence of personal harm but does not necessarily imply the existence of direct harm”. Consequently, the relatives of
the deceased person, as indirect victims, may claim to have suffered harm as a result of the harm suffered by the
deceased as the direct victim, and may thus submit an application for participation on the sole ground of the
mental and/or material harm they themselves have suffered.

As the law applicable to the Court currently stands, there is no provision in its Statute or other governing texts
that permits an application for participation to be submitted on behalf of a deceased person. Rule 89(3) of the
Rules does, however, provide expressly for the possibility of a person acting on behalf of a child or a person who
is disabled to allow them to express their views and concerns.

The Chamber is compelled to conclude that, whilst the work of the Preparatory Commission for the ICC was
in progress, and in particular whilst the draft Rules were being prepared, the issue of participation by deceased
victims was never addressed. Only the issue of the participation of minors or disabled persons was discussed,
which ultimately resulted in the adoption of the aforementioned rule 89(3). It is therefore impossible to draw
any conclusion as to what exactly the States Parties had in mind regarding the issue of deceased victims.

Furthermore, rule 89(3) of the Rules makes provision for action either on behalf of one of the two categories
of persons mentioned therein, which thus do not include deceased persons, or with the consent of the victim.
Such consent, unless the deceased thought to give express consent while still alive, will in most cases prove to
be impossible to establish. In any event, said consent will be impossible to prove when the person died during
an attack, as will often be the case. Finally, the Chamber should not underestimate the fact that a person acting
on behalf of a deceased person cannot be in a position to convey the views and concerns of the deceased
accurately, in the sense of article 68(3) of the Statute.

The Chamber considers, moreover, that the jurisprudence of the Inter-American Court of Human Rights,
on which one Chamber of the Court based its ruling in accepting the participation of the successors of the
deceased, would appear difficult to transpose to the present case, given that the Rome Statute draws a clear
distinction between the phase of participation in the proceedings and the reparations phase, once an accused
has been found guilty, with the former not being a precondition for the latter.
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The Chamber accordingly holds that a relative of a deceased person can only submit an application for
participation in his or her own name, by invoking any mental and/or material harm suffered personally as a
result of the death of said person.
See No. ICC-01/04-01/07-1491-Red-tENG, Trial Chamber II, 23 September 2009, paras. 51-56. See also
No. ICC-01/04-01/06-1432 OA9 OA10, Appeals Chamber, 11 July 2008, para. 38 and No.ICC-01/04-
01/06-1813-Red, Trial Chamber I, 8 April 2009, para. 44.

The Single Judge recalls the previous jurisprudence of the Court with regard to the notion of “victim” within
the meaning of rule 85 of the Rules. In particular, reference is made to the “Fourth Decision on Victims’
Participation” in the case of The Prosecutor v. Jean-Pierre Bemba Gombo, in which Pre-Trial Chamber III spelled
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out the requirements that need to be met for the purposes of the rule 85 assessment, namely whether (1) the
victim applicant is a natural person or an organization or institution, (2) a crime within the jurisdiction of the
Court appears to have been committed, (3) the victim applicant has suffered harm, and (4) such harm arose
“as a result” of the alleged crime within the jurisdiction of the Court. With reference to the second requirement
mentioned above, the Single Judge recalls that not every incident alleged by the victim applicant, which falls
within the meaning of article 7 of the Statute, may satisfy the requirements of rule 85 of the Rules. In this
regard the Single Judge emphasizes the importance of establishing a link between the alleged incident and
the present case. The alleged incident must relate to the offences alleged in the summonses to appear, or, at
a later stage in the proceedings, the document containing the charges, in the case in which the application is
made. Therefore, a victim applicant may be recognized as a victim to participate in the context of this case if
he or she has shown that the alleged crime against humanity was committed from 30 December 2007 until the
end of January 2008 in locations, including Turbo town, the greater Eldoret area (huruma, Kiambaa, Kimunu,
Langas and Yumumbi), Kapsabet town and Nandi Hills town in the Uasin Gishu and Nandi Districts, Republic
of Kenya.
See No. ICC-01/09-01/11-17, Pre-Trial Chamber II (Single Judge), 30 March 2011, para. 6. See also
No. ICC-01/09-02/11-23, Pre-Trial Chamber II (Single Judge), 30 March 2011, para. 6; No. ICC-01/04-
01/10-351, Pre-Trial Chamber I (Single Judge), 11 August 2011, paras. 19-20; and No. ICC-01/04-597-Red,
Pre-Trial Chamber I (Single Judge), 18 August 2011, para. 7.

The Second Defence Request is that the Single Judge restricts her analysis to the information contained in the
redacted versions of the victims’ applications as transmitted by the Registry to the parties. In the alternative, the
Defence requests that the Registry be ordered to disclose to the parties any information that may be relevant for
the Single Judge’s determination pursuant to rule 89 of the Rules.

With respect to the first limb of the alternative request as put forward by the suspects, the Single Judge notes
that nothing in the statutory texts of the Court provides that the Chamber is precluded from ruling on the merits
of victims” applications taking into consideration information that has been redacted vis-a-vis the parties with a
view to protecting the applicants’ safety. It is of significance that the Defence only refers to the provision of rule
81(2) and (5) of the Rules which elucidate that information not disclosed between the parties cannot be later
introduced into evidence without adequate prior disclosure. In this respect, the Single Judge wishes to point out
that this provision cannot be applicable with respect to victims” applications that, as clarified above, are not to
be considered as evidence and, as such, are not subject to disclosure between the parties, but, conversely, are
transmitted to the parties by the Registrar in order for them to provide their observations thereon. Furthermore,
the findings made with respect to the victims’ applications are limited to determine whether the information
provided therein satisfies the requirements provided for by rule 85 of the Rules taking into account the general
circumstances of the events as described by the applicants as well as the intrinsic coherence of the applications
themselves.

Therefore, in light of the specific nature, scope and purpose of the ruling on the victims” applications for
participation, the Single Judge is not persuaded that she shall restrict her analysis to the information provided
by the applicants that has not been redacted in the version transmitted by the Registry to the parties. The
Single Judge notes the provisions of articles 68(1) and 57(3) (c) of the Statute, which mandate the Court to take
appropriate measures to protect, inter alia, the safety, privacy, physical and physiological well-being of the
victims. The Single Judge is as well cognizant that, in accordance with the principle of proportionality enshrined
in article 68(1) of the Statute, measures taken pursuant to this provision may restrict the rights of the suspect
only to the extent necessary. In light of the nature/purpose and circumstances of the current proceedings, the
Single Judge is convinced that the redactions applied in the victims’ application are indeed limited to what is
strictly necessary in light of the security situation in Kenya and the applicants’ safety and do not unnecessarily
restrict the rights of the Defence. In particular, the Defence has been provided with sufficient information in
order for it to be able to determine whether the relevant criteria for an applicant to qualify as victim are fulfilled.
It is of significance that, despite the redactions, the three suspects were in a position to submit meaningful
observations. In the few applications where relevant information is redacted, such redactions are the only
available measures to protect the applicants concerned, since the disclosure of any further information would
unnecessarily compromise their safety and security.

See No. ICC-01/09-01/11-169, Pre-Trial Chamber II (Single Judge), 8 July 2011, paras. 17-24.

The Chamber will address the Defence’s observations pertaining to apparent contradictions between
information contained in certain applicants’” application forms on the one hand, and in additional statements
provided with the application on the other. The Chamber has previously held that in light of the evidentiary
standard governing the assessment of victims” applications and considering the provisions and precedents
inviting the applicants and the VPRS to provide additional information, “clarifications provided through additional
information do not warrant, ipso facto, a rejection of the application”. Rather, the Chamber “will assess, on a case-
by-case basis, whether the additional information provided by the applicant is consistent with the remainder of the
facts alleged in the application or whether the changes appear to be of an ‘opportunistic’ nature, provided with the sole
purpose of ‘fitting the alleged facts’”. This approach is consistent with the Chamber’s practice of assessing each
application on the merits of its intrinsic coherence.
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In the view of the Chamber, obvious contradictions as to the circumstances of the loss of property undermine the
intrinsic coherence of an application and, as such, affect the credibility of the applicant’s account. Accordingly,
in the absence of any explanation for the contradictions, the application will be rejected.
See No. ICC-01/05-01/08-2011, Trial Chamber III, 15 December 2011, paras. 19-20. See also, No. ICC-
01/05-01/08-1862, Trial Chamber III, 25 October 2011, paras. 31-32.

Rule 85(a) of the Rules defines victims as “natural persons who have suffered harm as a result of the commission
of any crime within the jurisdiction of the Court”. Accordingly, an applicant qualifies as victim pursuant to the
above provision provided that: (i) his or her identity as a natural person appears duly established; (ii) the events
described in the application for participation constitute(s) one or more crimes within the jurisdiction of the
Court and with which the suspect is charged; and (iii) the applicant has suffered harm as a result of the crime(s)
with which the suspect is charged.

The Single Judge recalls that an applicant qualifies as victim pursuant to rule 85(a) of the Rules provided that
he or she demonstrates prima facie the existence of a link between the events described in the application and
the case brought by the Prosecutor against the suspect. At this stage of the proceedings, the scope of the case
against the suspect is framed by the Document Containing the Charges (DCC). Therefore, the Single Judge has
assessed whether the incidents reported by each of the applicants fall within the factual scope of the case that
will be discussed at the confirmation of charges hearing, as described by the Prosecutor in her counts of murder,
rape, inhumane acts and persecution as crimes against humanity.

Accordingly, the Single Judge agrees with the Defence observations that those applicants who claimed to
have suffered harm only as a result of crimes with which the suspect is not charged, shall not be admitted as
participating victims.

-]

At the outset, the Single Judge recalls that there is no consistent practice in the jurisprudence of the Court on
whether an application for victims’ participation can be submitted on behalf of a deceased person. The Single
Judge also recalls, however, that an individual who has applied for participation on behalf of a deceased relative
may still be admitted as an indirect victim insofar as this applicant demonstrates that he or she has suffered
personal harm as a result of the death of said person. In this respect, the Single Judge observes that out of the
twelve applicants who have submitted an application for participation on behalf of deceased relatives, one was
deferred until further information is obtained and eleven applicants stated that they have suffered personal
harm as a result of the alleged killing of the family member(s), including four applicants who have answered
question 21 [in the form] in the negative or left it blank. In light of these circumstances, the Single Judge
considers that the statement made by the applicants to the effect that they have allegedly suffered personal
harm as a result of the killing of a family member is authoritative and indicates their intention to participate in
the proceedings as indirect victims.

See No. ICC-02/11-01/11-384, Pre-Trial Chamber I (Single Judge), 6 February 2013, paras. 25-27, and 38-

39.

The Chamber recalls its decision that the close relatives of a victim authorised to participate in the proceedings
who is now deceased, may decide to continue the action initiated by the victim before the Court, but that they
may do so only on behalf of the deceased victim and within the limits of the views and concerns expressed by
the victim in his or her initial application.

[.]

In respect of the request for protective measures for the person resuming the action, the Chamber recalls that
the protective measures granted to victims authorised to participate in the proceedings also apply to persons
authorised to participate on behalf of deceased victims. In this regard, the Chamber would also recall its decision
granting anonymity vis-a-vis the public to all of the victims authorised to participate in these proceedings,
including persons authorised to participate on behalf of deceased victims.

See No. ICC-01/04-01/07-3383-tENG, Trial Chamber II, 10 June 2013, paras. 6 and 12.

In order to participate in the present proceedings, it must be first determined whether a victim applicant
qualifies as a victim of the case, in accordance with rule 85 of the Rules. The Single Judge notes that all victim
applicants who have submitted applications to participate in the confirmation of charges hearing and in the
related proceedings of the present case are natural persons. Therefore, they fall within the domain of rule 85(a)
of the Rules, which defines victims as “natural persons who have suffered harm as a result of the commission of any
crime within the jurisdiction of the Court”.

19
{eY0]
[=

=i

o)
[¢D)
[¢D)
O
(©)
=
[a®
[¢D)

<

=)
o

o
(e
o

=
<
Q

o
3

=
—
®
[a®

“»
£

=

S

>
(o
(@)

=
=
(4]
Q
=
O
1
i
p
<
[a®
R,
g
i

-
>
(@)

=
on
(=
o=
(=
o=
o]
iy
j
D)
[a®
%)
=
[¢D}
_—
e
=
=i
[
o
==
—
o]
(@)

Q
(¢}

<

)

Gy
(@)
(¢}
O

1

A
O
[o]
—

ol

The Single Judge recalls the interpretation given to this provision by the different Chambers of the Court,
according to which a victim applicant qualifies as “victim” in the present case, provided that: (i) his or her
identity as a natural person is duly established; (ii) the events described in the application for participation
constitute the crime(s) within the jurisdiction of the Court with which the suspect is charged; and (iii) the victim
applicant has suffered harm “as a result” of the crime(s) charged.
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The Single Judge underlines that she will assess whether each victim applicant has provided sufficient
information to prove the above criteria. In this respect, she recalls that the Appeals Chamber has held, inter
alia, that “the Pre-Trial Chamber is in the best position to determine the nature and the quantum of evidence it deems
necessary and adequate at that stage of the proceedings to establish the elements of rule 85(a) of the Rules of Procedures
and Evidence. What evidence (be it documentary or otherwise) may be sufficient cannot be determined in the abstract,
but must be assessed on a case-by-case basis and taking into account all relevant circumstances, including the context
in which the Court operates”. Such assessment will not result in “a process of corroboration stricto sensu” but will
be based on the merits of the applications’ intrinsic coherence, taking into consideration all the information
available to the Chamber.

See No. ICC-01/04-02/06-211, Pre-Trial Chamber II, 15 January 2014, paras. 17-19.

(i) Whether the applicants meet the requirements of rule 85 of the Rules

At the outset, the Single Judge observes that the applications for victims’ participation submitted to the Court
are not case specific and that, under rule 15(1)(c) of the Rules, it is for the VPRS to link them to existing
situations and cases before the Court. Thus, nothing precludes victims” applications from being “relevant”, as
provided for under rule 89(1) of the Rules, for more than one Chamber. The Single Judge further notes that the
OPCV asserted that each of the 199 individuals it represented wished to participate in the case against Mr Blé
Goudé.

Rule 85(a) of the Rules defines victims as “natural persons who have suffered harm as a result of the commission of
any crime within the jurisdiction of the Court”. Consistent with the jurisprudence of the Court, the Single Judge
recalls that an applicant qualifies as victim victim provided that: (i) his or her identity as natural person appears
duly established; (ii) the events described in the application for participation constitute(s) one or more crimes
within the jurisdiction of the Court and with which the suspect is charged; and (iii) the applicant has suffered
harm as a result of the crime(s) with which the suspect is charged.

Concerning the establishment of the identity of the applicants, the Single Judge is satisfied, on the basis of its
previous assessment and for the purpose of the present case, that they have been duly established.

The Single Judge is also of the view that its previous assessment of (1) the link between the events described
and the crimes charged and (2) the link between those events and the harm suffered is sufficient for the purpose
of the assessment of the applicants’ status in the present case. Indeed, subject to any further modification in the
charges of either case, the subject-matter of the present case appears to be the same of that of the Gbagbo Case
as the same crimes are alleged in both cases and the same four incidents support the charges against the two
suspects. Hence, the charges against Mr Blé Goudé are so similar to the ones against Mr Gbagbo that applicants
fulfilling the criteria of rule 85 in one case will in principle satisfy the criteria in the other.

Such an interpretation is further supported by the fact that the Prosecutor considers the two cases as if they
were joint cases. Indeed, during a status conference held on 1 May 2014, she asserted that the disclosure in both
cases would be undertaken exactly with the same categories

Accordingly, in the view of the Single Judge, it is not necessary to assess if (1) the events described by the
applicants constitute one of the crimes charged; or if (2) there is a sufficient causal link between such events and
the harm suffered because the very same assessment in respect to the same applicants was already conducted
by the Single Judge in the context of the Gbagbo Case.

Therefore, after incorporation to the case at hand of its assessment carried out in the Gbagbo Case, the Single
Judge is satisfied that the 199 applicants fulfil the criteria set out in rule 85(a) of the Rules and grants them the
status of victims of the present case.

See No. ICC-02/11-02/11-83, Pre-Trial Chamber I, 11 June 2014, paras. 12-18.

Victims” are, pursuant to rule 85(a) of the Rules, “natural persons who have suffered harm as a result of the
commission of any crime within the jurisdiction of the Court”. The Appeals Chamber observes that this definition
emphasises the requirement of the existence of harm rather than whether the indirect victim was a close or
distant family member of the direct victim.

See No. ICC-01/04-01/07-3778-Red A3 A4 A5, Appeals Chamber, 8 March 2018, para. 115.

3.2. The notion of “victims having communicated with the Court”
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The Single Judge considers it appropriate to start by focusing attention on a number of provisions in the Rules
which refer to the concept of “victims having communicated with the Court”: namely victims that, whilst not
having (as yet) been allowed to participate in proceedings, have nevertheless been in contact with the Court.
In particular, rule 59 (Participation in proceedings under article 19, paragraph 3), sub-rule 11(b), requires the
Registrar to provide information regarding any question or challenge having arisen under article 19 to “the
victims who have already communicated with the Court in relation to that case or their Legal Representatives”; rule
92 (Notification to victims and their Legal Representatives), sub-rule 2, deals with the Court’s obligation to
notify the Prosecutor’s decision not to initiate an investigation or not to prosecute pursuant to article 53 to
“victims or their Legal Representatives who have already participated in the proceedings or, as far as possible ... those
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who have communicated with the Court in respect of the situation or case in question”; rule 92, sub-rule 3, provides
that the Court’s decision to hold a hearing to confirm the charges pursuant to article 61 shall be notified to
“victims or their Legal Representatives who have already participated in the proceedings or, as far as possible ... those
who have communicated with the Court in respect of the case in question”; rule 119 (Conditional release), sub-
rule 3, requires the Pre-Trial Chamber to seek the views inter alia of “victims that have communicated with the
Court” in the relevant case prior to imposing or amending any conditions restricting the liberty of an arrested
person. It seems beyond controversy that for the purposes of all of these provisions, victims who have applied to
participate in the Court’s proceedings by submitting the relevant form duly registered in the file by the relevant
sections of the Registry qualify as “victims having communicated with the Court”.

In the view of the Single Judge, at least three meaningful elements can be inferred from these rules. Firstly, in
respect of crucial stages such as challenges to the jurisdiction or the admissibility of a case, the confirmation of
the charges, conditional release and proceedings under article 53, a decision pursuant to rule 89 of the Rules
and ensuing participation is not a pre-condition for victims being granted a procedural right as significant
as notification, a right to be formally informed of procedural developments which is typically granted to
individuals or entities entitled to some role in the proceedings. Secondly, “victims having communicated with
the Court” are mentioned in rule 92, sub-rules 2 and 3 as a separate and additional group of victims besides
those who “have already participated in the proceedings”. Thirdly, and most significantly, only rule 92, sub rule 2
refers to communication by victims with the Court having occurred “in respect of the situation or case”, while the
remaining provisions only refer to victims having communicated with the Court in respect of a case.

See No. ICC-02/04-101, Pre-Trial Chamber II (Single Judge), 10 August 2007, paras. 93-94.
3.3. Natural person and the proof of identity

The first area in which the need for selecting an appropriate standard of proof arises is the determination as to
whether the existence and the identity of an applicant have been satisfactorily established. On the one hand,
the Single Judge would point out that in a country such as Uganda, where many areas have been (and, to some
extent, still are) ravaged by an ongoing conflict and communication and travelling between different areas may
be difficult, it would be inappropriate to expect applicants to be able to provide a proof of identity of the same
type as would be required of individuals living in areas not experiencing the same kind of difficulties. On the
other hand, given the profound impact that the right to participate may have on the parties and, ultimately, on
the overall fairness of the proceedings, it would be equally inappropriate not to require that some kind of proof
meeting a few basic requirements be submitted. Accordingly, the Single Judge takes the view that, in principle,
the identity of an applicant should be confirmed by a document (i) issued by a recognised public authority;
(ii) stating the name and the date of birth of the holder, and (iii) showing a photograph of the holder.

An overview of the Applications shows that a number of Applicants submit a “voting card” as document proving
their identity. This being a document meeting the three conditions listed above, the Single Judge will consider
it as adequate proof of the existence and identity of the relevant applicant, provided that the information
contained in the card is consistent with the information submitted in the application.

Some applications provide as “proof of identity” a statement by an individual belonging to a local authority,
simply declaring that a given applicant “is a victim” of a specific incident. The Single Judge considers that
this kind of document falls short of the requirements set forth above, especially since they do no include a
photograph of the applicant and an indication of his or her date of birth. This kind of document can therefore
not be taken into account for participation purposes.

Various types of documents are attached to the other applications. Since, in particular, none of these documents
shows the date of birth of the holder, they also fall short of the threshold indicated above and cannot be
considered sufficient for participation purposes.

At the same time, some clarifications are needed in those instances where only the voting card or other
document of the person acting on behalf of a victim is provided. As regards applications submitted on behalf of
a child (i.e., an individual not having attained 18 years of age), the Single Judge would request VPRS to submit
areport indicating from what age the Ugandan legal and administrative system allows documents meeting the
three conditions indicated above to be issued to individuals. This report should also provide information about
the existence and obtainability, in the Ugandan legal or administrative system, of documents establishing the
link between a child and a member of his other family, such as birth certificates or other types of documents.

See No. ICC-02/04-101, Pre-Trial Chamber II (Single Judge), 10 August 2007, paras. 16-21.
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Proof of identity, kinship, guardianship and legal guardianship must be submitted with an application pursuant
to regulation 86(2) (e) of the Regulations of the Court. The Chamber recognises the need for proper identification
documents of all victims who apply to participate in the early stage of the Court proceedings. However, the
Chamber is aware that, in regions which are or have been ravaged by conflict, not all civil status records may be
available, and if available, maybe difficult or too expensive to obtain.

Representing Victims before the International Criminal Court
AManual for legal representatives
T'he Office of Public Counsel for Victims

47



In areas of recent conflict where communication and travel may be difficult “it would be inappropriate to expect
applicants to be able to provide proof of identity of the same type as would be required of individuals living in areas not
experiencing the same types of difficulties”.
See No. ICC-01/04-374, Pre-Trial Chamber I, 17 August 2007, paras. 13-14. See also No. ICC-02/04-101,
Pre-Trial Chamber II (Single Judge), 10 August 2007, para. 16; and No. ICC-01/04-01/07-579, Pre-Trial
Chamber I (Single Judge), 10 June 2008, paras. 37 and 45.

The Chamber will, at the investigation stage of the situation, allow the submission of any of the following
documents — (as a proof of identity):

(@) national identity card, passport, birth certificate, death certificate, marriage certificate, family registration
booklet, will, driving licence, card from a humanitarian agency;

(i) voting card, student identity card, pupil identity card, letter from local authority, camp registration card,
documents pertaining to medical treatment, employee identity card, baptism card;

(iii) certificate/attestation of loss of documents (loss of official documents), school documents, church
membership card, association and political party membership card, documents issued in rehabilitation
centres for children associated with armed groups, certificates of nationality, pension booklet; or

(iv) a statement signed by two witnesses attesting to the identity of the applicant or the relationship between
the victim and the person acting on his or her behalf, providing that there is consistency between the
statement and the application. The Statement should be accompanied by proof of identity of the two
witnesses.

See No. ICC-01/04-374, Pre-Trial Chamber I, 17 August 2007, para. 15. See also, No. ICC-01/04-01/07-
579, Pre-Trial Chamber I (Single Judge), 10 June 2008, paras. 37 and 44-46.

There is however no provision that permits applications to be made on behalf of deceased persons. Furthermore,
rule 89(3) of the Rules allows the submission of an application on behalf of a person, provided that the person
has given his or her consent. The Single Judge notes that such consent is impossible in the case of deceased
persons. It is therefore the Single Judge’s view that deceased persons do not fall within the meaning of “natural
persons” under rule 85(a) of the Rules.

See No. ICC-02/05-111-Corr, Pre-Trial Chamber I (Single Judge), 14 December 2007, para. 36.

The Trial Chamber will seek to achieve a balance between the need to establish an applicant’s identity with
certainty, on the one hand, and the applicant’s personal circumstances, on the other.

(-]

In relation to the link between the harm allegedly suffered and the crime, whereas rule 85(b) of the Rules
provides that legal persons must have “sustained direct harm”, rule 85(a) of the Rules does not include that
stipulation for natural persons, and applying a purposive interpretation, it follows that people can be the direct
or indirect victims of a crime within the jurisdiction of the Court.

The Rome Statute framework does not provide a definition of the concept of harm under rule 85 of the Rules.
However, in accordance with Principle 8 of the Basic Principles, a victim may suffer, either individually or
collectively, from harm in a variety of different ways such as physical or mental injury, emotional suffering,
economic loss or substantial impairment of his or her fundamental rights. The principle provides appropriate
guidance.

See No. ICC-01/04-01/06-1119, Trial Chamber I, 18 January 2008, paras. 87, and 91-92.

Rule 89(3) of the Rules states that an application for participation may be made by a person acting on behalf
of the victim concerned with the victim’s consent, or on the victim’s behalf in the case of a child or a disabled
person. However, no provision permits the submission of an application for participation on behalf of a
deceased person. Rule 89(3) authorises the submission of an application for participation on a person’s behalf
provided the person consents. The Single Judge notes that such consent cannot be given by a deceased person.
She is therefore of the opinion that deceased persons cannot be considered to be natural persons within the
meaning of rule 85(a). However, close relations of deceased and disappeared persons may be considered to be
victims under the Statute, the Rules, and the Regulations of the Court provided they fulfil the necessary criteria.
However, close relations of deceased and disappeared persons may be considered to be victims under the
Statute, the Rules, and the Regulations of the Court provided they fulfil the necessary criteria.

[--]

A signature or thumb-print of the applicant shall be put, at the very least, on the last page of the application,
and in particular in section ] of the standard application for participation.

See No. ICC-01/04-423-Corr, Pre-Trial Chamber I (Single Judge), 31 January 2008, paras. 24-27.
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The Single Judge will accept, as proof of identity of the applicants, any of the following documents: (i) passport,
(ii) votercard, (iii) certificate of registrationissued by the Electoral Commission, (iv) driving permits, (v) graduated
tax ticket, (vi) “short” birth certificate or “long” birth certificate, (vii) birth notification card, (viii) certificate of
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amnesty, (ix) resident permit or card issued by a Local Council, (x) identification letter issued by a Local Council,
(xi) letter issued by a leader of an IDP Camp, (xii) “Reunion letter” issued by the Resident District Commissioner,
(xiii) identity card issued by a workplace or an educational establishment, (xiv) camp registration card and card
issued by humanitarian relief agencies, such as the United Nations High Commissioner for Refugees and the
World Food Programme, (xv) baptism card, (xvi) letter issued by a Rehabilitation Centre.

See No. ICC-02/04-01/05-282, Pre-Trial Chamber II (Single Judge), 14 March 2008, para. 6. See also
No. ICC-02/11-01/11-384, Pre-Trial Chamber I (Single Judge), 6 February 2013, para. 28.

Rule 89(3) of the Rules of Procedure and Evidence states that an application for participation in the proceedings
may also be made by a person acting with the consent of the victim, or a person acting on behalf of a victim,
in the case of a victim who is a child, or, when necessary, a victim who is disabled. In this case, regulation
86(2) (a) of the Regulations of the Court requires that the identity and address of that person be indicated in the
application. An application presented by someone other than the victim that does not satisfy this requirement
will therefore not be considered sufficient for participation purposes. Both the identity of the applicant and the
identity of the person acting with his or her consent or on his or her behalf must be confirmed by documents.
The link existing between a child applying for participation and the person acting on his or her behalf (kinship,
guardianship, or legal guardianship) as well as the link existing between a disabled applicant and the person
acting on his or her behalf (legal guardianship) should be confirmed by a document attached to the application
as supporting documentation within the meaning of regulation 86(2) (e) of the Regulations of the Court. The
Single Judge will accept as proof of such link any of the following documents: (i) “short” birth certificate or
“long” birth certificate, (ii) birth notification card, (iii) baptism card, (iv) letter issued by a Rehabilitation Centre,
(v) letter from a local Council, (vi) affidavit sworn before a Magistrate or Commissioner of Oaths.
See No. ICC-02/04-01/05-282, Pre-Trial Chamber II (Single Judge), 14 March 2008, para. 7. See also
No. ICC-01/05-01/08-320, Pre-Trial Chamber III, 12 December 2008, paras. 36-38; No. ICC-01/05-01/08-
699, Trial Chamber III, 22 February 2010, para. 36 and No. ICC-01/04-01/07-933-tENG, 26 February 2009,
Trial Chamber II, paras. 29-30.

The Chamber has never required that an Applicant for participation in the proceedings provide certified copies
of his or her proof of identification.

Only a prima facie presentation of proof of identity appended to the application is required for a decision on
the applications pursuant to rule 89(1) of the Rules, throughout the proceedings, there will be additional
opportunities for the credibility and authenticity of the Applicants” identities and the allegations within their
applications to be further scrutinized.

See No. ICC-01/04-505, Pre-Trial Chamber I (Single Judge), 3 July 2008, paras. 20-21.

Given that each applicant (now an adult or close thereto) has indicated his or her wish to participate in the
proceedings, the Chamber infers that when they become adults they consent to the person continuing to act for
them. If that is not the case, the obligation rests on the applicant to inform the Court.

See No. ICC-01/04-01/06-1556-Corr, Trial Chamber I, 13 January 2009, para. 78. See also, No. ICC-01/04-
01/06-2063, Trial Chamber I, 21 July 2009, para. 1.

The Chamber recalls that, when examining each application, it took into account the inconsistencies in some
of the forms before deciding whether or not the application in question should be dismissed. As stated in
its Decision of 26 February 2009, only a blatant contradiction between the information in an application for
participation and that appearing in the documents in support thereof can justify a decision to dismiss the
application. Hence it will accept the applications submitted to it if the differences noted do not call into question
the credibility of the information provided by the applicants regarding their identity. This will be the case, for
example, where there is a minor difference between the spelling of the surname and that of the first name.

The Chamber recalls that in paragraph 30 of the Decision of 26 February 2009 it listed the documents that it
was willing to accept in order to establish the identity of applicants. In the event of discrepancies between
the information contained in the application form and that in the document used to prove the identity of the
applicant, it has generally accepted the information stated in the latter, with the exception of certain specific
cases, which are expressly noted in the annexes. Where the applicant or person acting on his or her behalf
has supplied certificates, such as a certificate of habitation or of care, a death certificate or certificate of family
relationship, the Chamber has ruled that these are sufficient at this stage to establish the identity of the applicant
if they have been issued by a civil registry officer, or signed by two credible witnesses.

See No. ICC-01/04-01/07-1491-Red-tENG, Trial Chamber II, 23 September 2009, paras. 32-33.
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The Chamber notes that most applicants who live in the Bogoro region provide death certificates and documents
proving family relationships which are written and signed by heads of groupements and/or collectivités. It notes
furthermore that a number of applicants attach to their applications for participation certificates issued by a
civil registry office or signed by two credible witnesses. Others, however, fail to provide any documents of this
nature.
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In line with the position adopted by the Appeals Chamber, the Chamber considers that, when an applicant
alleges that he or she has suffered mental harm following the loss of a member of his or her family, the identity
of that family member and the relationship between him or her and the applicant must be established. In this
regard, the Chamber will rely on the death certificate or evidence of family relationship produced to it, but also
on any other document or information which allows it at this stage to satisfy itself that the statements in the
applications for participation are true.

Thus the Chamber is of the view that it is not possible to ignore the difficulties encountered by applicants living
in Ituri in providing documents proving the death of a family member or their family relationship with that
person. It therefore considers that the submission of a certificate signed by two credible witnesses is sufficient,
at this stage in the proceedings, to establish the death of a person or that individual’s family relationship with
the applicant. In this regard, it recalls that, in order to assess the credibility of witnesses who signed these
declarations, it will take into consideration, non-cumulatively, factors such as the nature and length of the
relationship of those witnesses with the applicant, or their standing in the community.

In the absence of a death certificate or a certificate establishing the family relationship between the applicant
and the deceased person, the Chamber has analysed all of the factual information available to it in order to
determine its value and relevance.

See No. ICC-01/04-01/07-1491-Red-tENG, Trial Chamber II, 23 September 2009, paras. 36-39.

[TRANSLATION] The Chamber recalls its previous ruling regarding which the close relatives of a deceased
person shall file an application for participation on their own behalf, referring to the moral and/or material harm
caused by the death of this person. The Chamber however did not rule on the case of successors of a deceased
person. In such a case, the Chamber considers that the close relatives of the victim can chose to take over the
application the victim has introduced before the Court but that they can only do it on behalf of the deceased
victim and within the limits of the views and concerns expressed by the latter in her or his initial application.

See No. ICC-01/04-01/07-1737, Trial Chamber II, 22 December 2009, para. 30.

An “attestation de carence” is a valid document by which an individual can demonstrate his or her identity and
thus, in principle, these documents are admissible and they provide prima facie proof of the identity of the
applicants.
See No. ICC-01/04-01/06-2659-Corr-Red, Trial Chamber I, 8 February 2011, para. 33. See also No. ICC-
01/04-01/06-2764-Red, Trial Chamber I, 25 July 2011, para. 27.

The Single Judge recalls that each victim applicant must prove his or her identity satisfactorily, meeting a few
basic requirements. The same applies for proof of kinship and guardianship. However, the Single Judge is
aware of the victim applicants’ personal circumstances and the difficulties victim applicants in the Republic
of Kenya may encounter in obtaining or producing copies of official identity documents, such as a passport.
Bearing in mind that some victim applicants may have lost their identity documents in the course of the events
from 30 December 2007 until the end of January 2008, the Single Judge holds that a flexible approach must be
adopted.

Having due regard to the practice of other Chambers, the Single Judge, therefore, accepts the following
documentation as proof of identity and/or proof of kinship, as indicated in the report of the VPRS: (i) Passport;
(ii) National Identity Card; (iii) Birth Certificate; and (iv) Driver’s License. In case such documentation is
not available to victim applicants, the Single Judge will accept substitute forms of identification, including
(i) National ID Waiting Card; (ii) Chiefs Identification Letter which provides certain basic information: (a)
the full name, date and place of birth, and gender of the victim applicant; and (b) the name of the Chief,
his or her signature and the use of an official stamp; (iii) Notification of Birth Cards (for minors); (iv) Clinic
Cards (for minors); (v) Kenya Police Abstract Form (for lost national identity cards or Kenyan passports); (vi) a
signed declaration from two witnesses attesting to the identity of the victim applicant and, where relevant, the
relationship between the victim applicant and the person acting on his or her behalf. The declaration shall be
accompanied by proof of identity of the two witnesses.

The Single Judge has been made aware of purported practice of identification fraud in the provision of identity
documents in the Republic of Kenya. With a view to verify, to the extent possible, the identity of victim
applicants, the Single Judge, therefore, adopts a cautious approach with regard to less reliable forms of formal
identification documents as substitutes. She therefore requests victim applicants, who cannot provide proof of
identification, to provide her with substitute forms of identification, together with a brief explanation why proof
of identity is not available.
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In case the applicant is an organization or institution, the Single Judge will consider any document constituting
itin accordance with the law of the relevant country, and any credible document that establishes it has sustained
direct harm to its property which is dedicated to the purposes set out in rule 85(b) of the Rules. Additionally, the
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person acting on behalf of the organization or institution must provide information as regards his or her legal
standing to act on behalf of the organization or institution.
See No. ICC-01/09-01/11-17, Pre-Trial Chamber II (Single Judge), 30 March 2011, paras. 7-10. See also
No. ICC-01/09-02/11-23, Pre-Trial Chamber II (Single Judge), 30 March 2011, paras. 7-10; and No. ICC-
01/09-01/11-249, Pre-Trial Chamber II (Single Judge), 5 August 2011, para. 42.

In light of the additional information provided by the Legal Representative and the submissions of the parties,
the Chamber has considered the four applications submitted to it by persons wishing to act on behalf of
deceased Victims a/0025/08, a/0051/08, a/0197/08 and a/0311/09, respectively.

The Chamber recalls that, in its Decision of 23 September 2009, it considered both the general and specific
submissions of the parties. It is of the view that the findings it reached at that time apply, mutatis mutandis,
to these new applications, as does its position on, for example, the redaction of applications for participation,
documents which could prove the applicants” identity, proof supplied by a death certificate or certificate of
family relationship, and on the influence, if any, of intermediaries.

The Chamber recalls its decision that the close relatives of a victim authorised to participate who is now
deceased may decide to continue the action initiated by the victim before the Court, but that they may do so
only on behalf of the deceased victim and within the limits of the views and concerns expressed by the victim
in his or her initial application.

a) Victim a/0025/08

The Chamber recalls that Victim a/0025/08 was authorised to participate in the proceedings by the Pre-Trial
Chamber on 10 June 2008. According to the information provided by the person wishing to continue the action
before the Court, in particular, the extract from the death certificate, a/0025/08 died in 2008. The Chamber notes
that some of the victim’s close relatives nominated the victim’s brother to “[TRANSLATION] take care of the
family of the victim”. The statement is signed by five family members, including the designated person, and a
copy of their identity documents is attached. The Chamber considers that the family relationship between the
deceased victim and the person wishing to act on the victim’s behalf has been established, but that it has not
been shown that the victim’s family explicitly mandated that individual to resume the action initiated before
the Court. Hence the Chamber is of the view that it requires additional details to make a fully informed decision
on the merits of this application to resume action. Accordingly, it reserves judgement, and requests the Legal
Representative to provide it with a statement from the deceased victim’s family specifically mandating a person
to continue the action initiated by the victim before the Court.

b) Victim a/0051/08

The Chamber recalls that Victim a/0051/08 was authorised to participate in the proceedings by the Pre-Trial
Chamber on 10 June 2008. It notes that this victim is reported to have died in 2008 and takes note of the victim’s
death certificate submitted by the family. It also takes note of the minutes of the family meeting mandating the
victim’s grandson to continue the action initiated before the Court, and notes that the four signatory family
members, including the designated person, provided a copy of their identity documents. Lastly, the Chamber
notes that, according to the information provided by the Legal Representative to the VPRS on 15 February 2